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Minutes: 

1. Introductions 

1.1. Ezra Zahabi opened the meeting.  

2. Administration: Scoping Exercise – Lifecycle of a Project and confirmation of the 2019 

Forward Schedule (Virgilio Diniz)1  

2.1. Virgilio Diniz described to the members how new issues of legal uncertainty on which the 

FMLC can undertake work are raised.  He elaborated on the Committee’s process of 

adopting new projects, how working groups operate, the publication drafting process and 

the profile of past FMLC publications.  

2.2. Attendees did not raise any issues in relation to the draft Forward Schedule of meetings for 

2019.  These meetings dates were therefore confirmed.  

3. Scope of the “user” definition under the Benchmarks Regulation (Ezra Zahabi) 

3.1. Ms Zahabi introduced concerns with the “user” definition under Regulation (EU) 

2016/1011 on indices used as benchmarks in financial instruments and financial contracts or 

to measure performance of investment funds (the “Benchmarks Regulation”).  She queried 

whether an asset manager acting as agent on behalf on an investment vehicle entering into a 

derivative contract should be considered to be “using a benchmark” within the meaning of 

Article 3 of the Benchmarks Regulation.  

3.2. Ms Zahabi explained that it is unclear whether a person “using a benchmark” under Article 

3(7)(b) should include an asset manager acting as agent, or, whether the person “using a 

benchmark” should be understood as the counterparty to a derivative contract in line with 

Regulation (EU) 648/2012 on OTC derivatives, central counterparties and trade repositories 

(the “European Market Infrastructure Regulation” or “EMIR”).  She highlighted that a 

narrow reading would suggest that the restrictions would principally apply to credit 

institutions and investment firms with proprietary trading operations, as most asset 

managers’ own account trading activities are limited.  If the intention of the regulation was 

to limit the application to only entities dealing on their own account, this might have been 

                                                      
1
   Please see Appendix I below.  
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specified; the European Securities and Markets Authority (“ESMA”) Questions and 

Answers (5.2), however, refers to “parties” to a derivative transaction.2   

3.3. A narrow reading would also indicate that the BMR would generally only apply to an 

external manager where it measures its performance for the purpose of either tracking the 

return of the benchmark or defining the asset allocation of the portfolio or computing 

performance fees payable by it.  

3.4. Forum members agreed to recommend that the Committee consider further work on this 

issue.  

4. Scope of the “institutional investor” definition under the Securitisation Regulation (Ezra 

Zahabi) 

4.1. Ms Zahabi introduced an issue of uncertainty concerning the scope of the “institutional 

investor” definition under Regulation (EU) 2017/2402 laying down a general framework for 

securitisation and creating a specific framework for simple, transparent and standardised 

securitisation (the “Securitisation Regulation”).  She explained that given the way 

“institutional investor” is defined under Article 2(12) and the due-diligence requirements for 

institutional investors set out under Article 5, it is unclear whether the definition of an 

“institutional investor” is intended to extend to non-E.E.A. asset managers who have 

registered under Article 42 of Directive 2011/61/EU of the European Parliament and of the 

Council on Alternative Investment Fund Managers (the “AIFMD”) in one or more E.E.A. 

member states to market investment funds in accordance with the applicable private 

placement rules.  If the definition did extent to non-E.E.A. managers, Ms Zahabi observed 

that this would introduce a material degree of extra-territoriality to the legislation.   

4.2. Members noted that the Alternative Investment Management Association (“AIMA”) have 

submitted a query to ESMA on this and agreed to keep a watching brief for any 

developments.  

5. FCA consultation paper on illiquid assets and open-ended funds (Chris Ormond) 

5.1. Chris Ormond delivered to the participants an overview of the Financial Conduct Authority 

(“FCA”) consultation on illiquid assets and open-ended funds.3  Taking into account 

findings from its February 2017 discussion paper on this topic (DP 17/1), the July 2017 

                                                      
2   ESMA, (2018), Questions and Answers On the Benchmarks Regulation, available at: 

https://www.esma.europa.eu/sites/default/files/library/esma70-145-114_qas_on_bmr.pdf. 

3   FCA, (2018), Consultation on illiquid assets and open-ended fund and feedback to Discussion Paper DP17/1, available at: 
https://www.fca.org.uk/publication/consultation/cp18-27.pdf. 

https://www.esma.europa.eu/sites/default/files/library/esma70-145-114_qas_on_bmr.pdf
https://www.fca.org.uk/publication/consultation/cp18-27.pdf
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outcomes of its analysis of the 2016 property fund suspensions and new recommendations 

from the International Organisation of Securities Commissions (“IOSCO”), the FCA 

concluded that a major overhaul of the regulatory framework was not needed.  However, it 

considers that improvements should be made in the use of suspensions and other liquidity 

management tools, contingency planning, oversight arrangements and disclosure to retail 

clients.  Ms Ormond explained that the focus of the proposed changes is on the Non-UCITS 

Retail Scheme (“NURS”) that invest in illiquid assets, but also impact authorised funds 

generally and will be of interest to those working in the unregulated open-ended funds space 

where there is a potential knock-on effect.   

5.2. Ms Ormond mentioned that the proposals are framed as lessons learnt following the Brexit 

vote in June 2016, when several NURSs were forced to suspend redemptions to deal with 

the high volume of requests, as investors were concerned with the outlook for U.K. real 

estate and tried to withdraw their money at short notice.  The overall aim is to increase retail 

investors’ understanding and confidence in authorised fund managers’ (“AFMs”) 

management of liquidity risk in open-ended funds holding illiquid assets.   

5.3. Next, Ms Ormond provided an overview of the proposed changes being consulted on which 

fall under three broad areas: 

i. suspension of dealing in units in cases of material uncertainty about the valuation of 

at least 20% of the scheme property; 

ii. improving the quality of liquidity risk management; and  

iii. increased disclosure for funds investing in inherently illiquid assets. 

5.4. Members agreed that these proposals were welcomed as they constitute an evolution rather 

than a dramatic intervention.  Some criticisms, however, were highlighted including the 

prolonged period of uncertainty and turmoil around Brexit preparations and 

implementation, as well as increased power of valuers in determining material uncertainty.  

6. Any other business 

6.1. No other business was raised.  
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Lifecycle of a Project 



How an issue of legal uncertainty is raised 

• New issues of  legal uncertainty on which the FMLC can 

undertake work are raised in Scoping Forum meetings, 

bilateral radar meetings with Joanna Perkins (FMLC CEO) 

and during monthly Patron relationship calls with members 

of  the Secretariat.  

 

• Once an issue is raised, the Secretariat usually asks for a 

briefing note to be prepared by the person(s) making the 

recommendation.  This is then put before the Committee for 

their consideration. (The FMLC Secretariat will normally 

offer formatting and other assistance in preparing the brief.) 

Issue 

Patron 
relationship 
discussions 

Horizon 
Scanning 

events  

Scoping 
Forums 



The brief  



The issue is presented to the Committee 

The Committee considers the 

issue 

The issue is adopted  

Only a limited number of 

uncertainties are identified, or it 

is a reiteration of comments the 

FMLC has made previously  

The Committee delegates to 
the Secretariat responsibility 
for undertaking research and 

drafting of the publication 

The issues of uncertainty are 

complex and numerous  

 

The Committee resolves to 

establish a working group to 

conduct an in-depth 

analysis which will lead to a 

publication   
 

The issue does not fall within the 

remit of the FMLC e.g. too 

political in nature, not an issue of 

legal uncertainty etc. and is 

benched 



Working Group membership, conduct of 

business 

• Members of  the relevant Scoping Fora as well as academics, experts and other FMLC 

stakeholders are invited to join working groups.  

• Working groups are convened under Terms of  Reference, including conduct of  business 

guidelines. These include the following: 

1. participation is limited to one member per organisation; 

2. alternates are not permitted to attend meetings; and 

3. working group meetings are to be attended in person, where possible.  Dial-in details 

are only provided to members who are permanently based abroad.  

 



Working Group meetings  

• Working groups typically meet between two and five times to identify relevant issues of  

legal uncertainty, make decisions as to any work product (i.e., a paper or a letter), and 

review draft contributions. Working group members volunteer to draft sections of  the 

paper.  

• The Secretariat will support the Chair and the working group during meetings and 

manage Group-related communications. The Secretariat will help draft and circulate 

meeting agenda and related documents and take minutes.  

• On completion of  a publication, the Working Group is likely to shut down.  



Review process and publication  

• For publications drafted by the Secretariat, draft copies 

will be circulated to the individual(s) who raised the 

issue for comment and then to the Committee for their 

review before being finalised. In these cases, the 

Scoping Forum, as the Committee’s pool of  experts on 

the general area of  financial services law, will be asked 

if  they have any feedback. 

• For working groups, members who committed to 

writing sections of  a paper will send their drafts to the 

Secretariat, who will align it to FMLC house-style as 

defined in the contributors’ guidelines and collate the 

sections into one document. Working group members 

will  have the opportunity to comment on the draft 

publication before it is sent to the Committee. 

• Once approved by the Committee, the publications will 

be uploaded to the FMLC website and circulated to 

relevant stakeholders and authorities. 

 

 

 

http://fmlc.org/
http://fmlc.org/
http://fmlc.org/


Examples of recent projects suggested by 

Scoping Fora 

• Letter to Financial Conduct Authority: Asset Management Review: February 
2017 Asset Management  

• Report: Analysis of  the Proposal to Amend Moratorium Powers: April 2018 Banking  

• Letter to Ministry of  Justice: Clause 6 of  the Withdrawal Bill: March 2018 Brexit Advisory Group 

• Report: Distributed Ledger Technology and Governing Law: March 2018 Finance and Technology  

• Report: EMIR: the European Commission’s Legislative Proposal to Amend 
Procedures for recognition of  Third Country Central Counterparties: July 2018  Infrastructure  

• Report: Establishment of  an E.U. Insurer in Another Member State: July 2018 Insurance 

Sovereign Debt • Report: Pari Passu Clauses in Sovereign Debt Obligations: April 2015 

http://fmlc.org/wp-content/uploads/2018/03/letter_to_fca_on_asset_management_market_study_interim_report.pdf
http://fmlc.org/report-bank-recovery-and-resolution-directive-13-april-2018/
http://fmlc.org/letter-to-ministry-of-justice-u-k-withdrawal-from-the-e-u-19-march-2018/
http://fmlc.org/report-finance-and-technology-27-march-2018/
http://fmlc.org/report-establishment-of-an-e-u-insurer-in-another-member-state-12-july-2018/
http://fmlc.org/report-pari-passu-clauses-13-april-2015/


Achievements and impact  

Professor Hugh Beale (University of  Warwick) and Simon Firth (Linklaters LLP) gave 

evidence to the House of  Lords E.U. Financial Affairs Sub-Committee on the topic of  post-

Brexit contractual continuity as an extension of  work conducted by the FMLC Working 

Group on Brexit—Robustness of  Financial Contracts.  

In response to the FMLC paper exploring uncertainties as to the financial instruments that 

fall within the scope of  MAR, the FMLC received a letter from the FCA stating that the 

paper was circulated to the FCA policy team who worked with ESMA to develop the MAR 

guidance materials.  Subsequent ESMA Q&A’s on MAR were updated to include questions 

on market soundings.   

In response to the FMLC paper on issues of  uncertainty arising from the European 

Commission’s proposed directive and regulation on data protection, the FMLC was asked by 

the Commission to conduct further work. Subsequently, draft texts of  the regulation were 

closely aligned with changes proposed by the FMLC.  


