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HMT Article 46 UK Securitisation Regulation Call for Evidence

• HM Treasury (the “HMT”) published the call for evidence (the “Call for Evidence”) on 24 June 2020 regarding 
the onshored Securitisation Regulation.

• Article 46 of the UK Securitisation Regulation places a legal obligation on HMT to review the functioning of the UK 
Securitisation Regulation and present a report in Parliament by 1 January 2022.

• The deadline for comments on the Call for Evidence was 2 September 2021.
• The scope of the report to be laid in Parliament by HM Treasury is required to assess:

• Effects of the onshored Securitisation Regulation – including the introduction of the STS framework – on the functioning of the securitisation 
market, the contribution of securitisation to the real economy (in particular on access to credit for SMEs and investments), and the 
interconnectedness between financial institutions and the stability of the financial sector.

• Risk retention modalities.
• Disclosures related to private securitisations.
• An STS equivalence regime.
• Environmental, social, and governance disclosures.
• The third-party verification regime.
• Limited licensed banks.

• HMT also sought views on whether:
• Non-U.K. Alternative Investment Fund Managers that market or manage AIFs in the U.K. should be removed from the scope of the due diligence 

requirements under the U.K. Securitisation Regulation.
• an STS equivalence regime should be introduced for recognizing non-U.K. securitisations as STS in the U.K. 

• AFME and LMA provided responses to HMT’s Call for Evidence 
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AFME’s Response to HMT’s Call for Evidence: Key Issues
• Quality of the STS label has not been recognised; the unlevel playing field remains

 The Securitisation Regulation introduced tough new requirements: (i) disclosure requirements which were not calibrated for the specific features of the securitisation market 
(particularly problematic for private transactions) (ii) due diligence requirements for investors are excessive and go well beyond what is reasonably necessary for the high credit 
quality of many securitisations (iii) over 100 criteria must be met to achieve the STS label.

 The STS securitisations regime has created higher hurdles for both originators and investors, and not been properly recognised in capital and liquidity rules:
o partial adjustments to Solvency 2 and bank capital calibrations have mostly focused on the very senior tranches but failed to address distortions for mezzanine and junior 

investment
o liquidity treatment under the LCR has not improved with STS and has deteriorated with the new CRR (only AAA rated ABS are now eligible)
o while improving, Significant Risk Transfer, which is required in order for originator banks to achieve prudential balance sheet and leverage ratio benefits, remains a 

complex and challenging process
• LCR treatment remains disproportionately harsh for securitisation

 the introduction of STS standard failed to promote STS senior tranches from Level 2B to Level 2A.
 also failed to carry over the previous reference to the Standardised Approach (SA), limiting LCR eligibility to “AAA” ratings only. Previously, CQS 1 under the SA allowed ratings 

from AAA to AA.
 haircut for AA- rated STS compliant securitisation compared to AA- rated covered bond of extreme high quality is 3.5 to 5 times higher.

 to facilitate a deeper and broader capital market for securitisations, haircuts for LCR qualifying securitisations should be improved and aligned more closely with those of 
covered bonds of equivalent credit quality.

• The Significant Risk Transfer (SRT) process
 need for certainty 

o Timing – PRA to provide formal or informal feedback within one month of submission, prior to execution, to indicate either:
 SRT may be recognised (or “no objection” to recognition of SRT);
 SRT may not be recognised; or
 more information/discussions required (in case of transactions involving novel or non-standard features only)

o In line with the EBA’s SRT Report, if a transaction achieves SRT, that treatment should continue unless (broadly) the transaction is amended
 dual approach to the approval

 Streamlined process for simple and/or repeat transactions - with provisional non-objection pre-execution.
 Alternative process for transactions incorporating novel or non-standard features – pre-notification period should remain as no greater than 3 months without further 

extensions
 greater feedback and dialogue pre- and post-execution in line with the EBA’s SRT Report l process
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The LMA’s Response to HMT’s Call for Evidence: Key Issues

• The LMA submitted a response to HMT’s call for evidence on 1 September 2021.
• The LMA’s response was limited to managed CLOs as opposed to other securitisations. 
• The LMA flagged the following key issues:

 Ambiguity around geographical scope of the Seg Reg
o LMA is of the view that the lack of clarity on the jurisdictional scope of the Sec Reg has impeded the securitisation market. In particular there are two areas which 

requires clarification:
 Third Party Securitisations – lack of clarity on what information institutional investors must obtain in respect of third country securitisations. Clarification of “substantially 

the same” information should be obtained in respect of third country securitisation though helpful is overly restrictive for UK investors.
 LMA is in support of making the due diligence obligation more principles-based by requiring that UK institutional investors investing in securitisations conduct adequate 

due diligence which is proportionate to the credit risk of the securitisation position invested in and ensure that it has sufficient information to adequately asses the 
transaction and underlying asset pool.

 STS/Capital Requirements 
o UK Securitisation Regulation (“Seg Reg”) should be amended to allow managed CLOs to achieve STS status to allow investor to benefit from the regulatory capital treatment.
o Changes to the Seg Reg by the application of a more balanced regulatory capital treatment for investment in CLOs, and in particular allowing managed CLOs to benefit from the 

STS regime, would increase investor appetite to invest in SME securitisations. In particular, a more balanced regulatory capital treatment should at least be applied to the most 
senior tranches of CLOs (i.e. AAA and AA) particularly when considered in light of their historical performance.

 Risk Retention: The LMA recommends that HM Treasury consider adopting the following amendments/clarifications:
o provide regulatory guidance and/or rules to clarify the interpretation of the “sole purpose” test in Article 6(1) of the Sec Reg;
o allow for additional permitted risk retention holders where circumstances make this appropriate. For example, in CLOs where the underlying assets consists of positions in 

broadly syndicated loans, referring to an “originator” is not helpful as the loans will have been created by a bank syndicate. In such situations, the LMA propose to allow CLO 
managers to be eligible retention holders without having them qualify as an “originator” or have the regulatory authority to fit within the restrictive definition of “sponsor”; and

o clear rules setting out when there may be a change of retention holder. In CLOs, CLO managers may be removed by the investors in a CLO. There is currently a lack of guidance 
as to whether the exiting CLO manger or the new CLO manager must retain. In addition, it should be made clear that there can be change of retention holder upon the insolvency 
or winding-up of a retention holder.

 Disclosure Requirements: 
o The LMA recommends that private securitisations are excluded from the detailed and prescriptive requirements set out in the reporting templates. Current requirements are overly 

prescriptive to the point of it not being useful to sophisticated investors in CLOs.
o The LMA has proposed for the regulatory framework to provide general principles for the types of disclosure to be provided (e.g. those currently in primary legislation) but leave 

the details to individual negotiations.
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AFME’s response and recommendation to HMT’s UK Art. 46 
consultation 

Key Issues Recommendation 
Liquidity Coverage Ratio (LCR) • STS is not properly recognised under the LCR nor is securitisation liquidity 

appropriately calibrated compared with other fixed income instruments
• Adjust LCR to include all securitisation and better to reflect the quality of STS 

securitisation

Capital for bank investors • Overly conservative capital treatment for bank investors under CRR, also for bank 
originators under new rules for STS on-balance-sheet securitisation • Recalibrate CRR to reflect the real risk, level the playing field and reduce distortions

Solvency II
• Overly conservative capital treatment discourages insurers from taking longer-term 

mezzanine risk, and instead encourages direct purchase of illiquid portfolios of "whole 
loans"

• Recalibrate Solvency II to align more fairly with covered bonds and corporates and 
reduce cliff-effects

Significant Risk Transfer (SRT) • SRT assessment process has in the past been slow, uncertain and inconsistent

• Continue the improvement in review procedures demonstrated by the PRA in the 
last two years by improving response times, providing feedback on grey areas and 
striving for a more consistent application of the rules

• SRT assessment rulebook should be finalised with the aim of simplifying the 
process

Disclosure requirements • ESMA disclosure templates remain challenging for originators with many compliance 
uncertainties. • Adopt a more proportionate approach especially for private securitisations

On-balance-sheet securitisation

• EU framework introduced in March 2021; no UK equivalent at present.

• Benefits of original EU proposals constrained by risk weighting of synthetic excess 
spread and the requirement for recourse to excessively high-quality collateral. Both 
will increase complexity, reduce efficiency and make the framework more expensive 
to use.

• Introduce a UK equivalent of the new EU framework, but with a balanced approach 
for synthetic excess spread and simplified requirements for high-quality collateral

Asset-backed commercial paper (ABCP)
• Lack of central bank support (in contrast to other types of commercial paper funding) 

and overly strict requirements for STS at ABCP Programme level have led to zero 
take-up

• The existing 5% "temporarily non-compliant exposures" limit in Article 26(1) 
SR should be increased to 50% and the remaining WAL in Article 
26(2) increased to 5 years

• ABCP should be eligible under purchase and repo operations of the Bank of 
England.

• STS ABCP should be admitted to the HQLA buffer under LCR rules.

ESG Securitisation
• If well supported, ESG and green securitisation can make an important contribution to 

funding the transition to a more sustainable economy. The market is nascent and 
requires support.

• Develop proportionate common standards for ESG securitisation
• Accommodate transitioning assets as currently there is limited availability of ESG 

underlying collateral
• Consider suitable incentives

STS criteria
• Excessive complexity has discouraged the issuance of 

new securitisations and prevented their use for certain asset classes (e.g. SME 
loans)

• Consider if requirements can be streamlined and allow for a flexible interpretation of 
criteria in practice
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European Commission Article 46 EU Securitisation Regulation 
consultation
• The European Commission published a consultation looking into the functioning of the EU securitisation framework. 
• The intention to consult was stated in the Commission’s action plan on the Capital Markets Union published in 

September 2020. 
• Article 46 of the EU Securitisation Regulation 2017/2402 requires the Commission to present a report to the European 

Parliament and the Council on the functioning of the EU Securitisation Regulation, accompanied, if appropriate, by a 
legislative proposal by 1 January 2022.

• The consultation period ends on 17 September 2021.
• The scope of the consultation, which is in the form of an online questionnaire, seeks market feedback on a wide range 

of issues, including:
• Effects of the EU Securitisation Regulation.
• Private securitisations and due diligence.
• Need for an equivalence regime in the area of simple, transparent and standardised (STS) securitisations.
• Disclosure of information on environmental performance and sustainability.
• Need for establishing a system of limited licensed banks performing the functions of securitisation special purpose entities or SSPEs.
• Treatment of STS securitisations and asset-backed commercial paper (ABCP) securitisations for the liquidity coverage ratio.
• Amendments to the Capital Requirements Regulation and interactions with Solvency II.
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AFME’s Response to EU Commission Art. 46 EU Securitisation 
Regulation consultation: Key Issues

• ABCP Programmes should be included in collateral frameworks
 In the Sec Reg:

o the existing 5% "temporarily non-compliant exposures" limit in Article 26(1) of the Securitisation Regulation should be modified to "50% non-compliant exposures"; and
o the remaining weighted average life limit of the underlying exposures in Article 26(2) should be increased to 5 years.

 AFME recommends:
o ABCP be made eligible under the ABSPP, PEPP and repo operations of the ECB.
o STS ABCP be admitted to the HQLA buffer under LCR rules.
o ABCP programmes be included in the ECB collateral framework and the ABS Purchase Programme

• On Balance Sheet (Synthetic) Securitisation 
 AFME welcomes the recent adoption of an STS framework for on-balance-sheet securitisations as the benefits of the original EU proposals were constrained by too high a risk-

weight for senior tranches, risk weighting of synthetic excess spread and the requirement for recourse to excessively high-quality collateral.
 The risk weighting of synthetic excess spread also risks undermining the economic viability of future transactions, and may also impact the level of participation in them for 

certain institutions supra-national institutions when acting as Protection Seller.
 AFME recommends that the EBA implements a more balanced approach to synthetic excess spread in the development of Level 2 technical standards.
 The requirement for the investor to have recourse to high-quality collateral to secure repayment of their investment goes beyond existing market standards and is not required 

by the vast majority of investors; it will add cost and complexity to transactions. These requirements in the Level 1 Regulation should be clarified and simplified at the earliest 
opportunity.

• Insurance Capital Treatment/ Solvency II 
 AFME notes the following solvency II treatment inconsistencies:

o senior STS tranches: the calibrations of non-senior STS tranches remain disproportionately high which creates a strong disincentives for potential investors.
o the treatment of non-STS securitisations: non-STS Securitisation today carry very high charges as Type 2 securitisations.
o Whole loan pool investment remains much more generously treated than STS securitisation: a whole loan mortgage pool (unrated, long duration, illiquid with no credit 

enhancement) will carry a 3% charge for a 30-year life at 80% LTV whilst a 5 year senior AAA rated STS RMBS (rated, medium duration, liquid, credit-enhanced, protected from 
first loss) will incur a capital charge of 5% for the senior tranche and much higher for the non-senior tranche. The disparity of treatment is unjustified from a prudential perspective 
and creates an unlevel playing field to the disadvantage of STS securitisation.

 AFME recommends that the calibration of risk factors for securitisations should be reviewed: i.e. a more risk-sensitive approach would be to align the capital treatment of 
securitisation with the capital treatment of covered bonds for senior STS securitisations and with corporate bonds for non-senior STS and, with a shift of one credit quality step, 
for non-STS.



AFME’s response to EU Commission Art. 46 EU Securitisation 
Regulation consultation

10

Issue Recommendation 
Liquidity Coverage Ratio (LCR) • STS is not properly recognised under the LCR nor is securitisation liquidity 

appropriately calibrated compared with other fixed income instruments

• Promote STS to Level 2A under LCR; restore eligibility at A not AAA; recalibrate haircuts
• Remove cap on residual maturity for ABS HQLA (at 5 year WAL)
• Allow AA equivalent ratings (as was the case in the past)

Capital for bank investors • Overly conservative capital treatment for bank investors under CRR, also for bank 
originators under new rules for STS on-balance-sheet securitisation 

• Recalibrate the fixed parameters that are components of the p factor for SECIRBA with a 
floor of 0.1 and maximum of 0.3 for STS securitisations, and a lowered floor of 0.25 and 
maximum of 0.75 for non-STS securitisations.

• Introduce a p factor of 0.25 for SEC-SA for STS securitisations and 0.5 for non- STS 
securitisations, the latter achieving a level playing field with US regulations

• Re-introduce a 7% RW floor in all approaches, considering also SEC-ERBA, for STS 
securitisations (cash and synthetic) for originator or sponsor banks

Solvency II
• Overly conservative capital treatment discourages insurers from taking longer-term 

mezzanine risk, and instead encourages direct purchase of illiquid portfolios of 
"whole loans"

• Recalibrate Solvency II to align more fairly with covered bonds and corporates and reduce 
cliff-effects between STS and non-STS and senior and non-senior traches

Significant Risk Transfer (SRT) • SRT assessment process has in the past been slow, uncertain and inconsistent

• Continue the improvement in review procedures demonstrated by the PRA in the last two 
years by improving response times, providing feedback on grey areas and striving for a more 
consistent application of the rules

• SRT assessment rulebook should be finalised with the aim of simplifying the process

Disclosure requirements • ESMA disclosure templates remain challenging for originators with 
many compliance uncertainties.

• Apply a more proportionate approach for the supervision of ESMA template implementation
• Reassess the need for ESMA templates for private securitisations
• Implement specific, well-designed templates for synthetic securitisations

On-balance-sheet securitisation

• Benefits of original EU proposals constrained by risk weighting of synthetic excess 
spread and the requirement for recourse to excessively high-quality collateral. Both 
will increase complexity, reduce efficiency and make the framework more expensive 
to use.

• Implement a balanced approach to synthetic excess spread
• Clarify and simplify requirements for high-quality collateral

Asset-backed commercial 
paper (ABCP)

• Lack of central bank support (in contrast to other types of commercial paper funding) 
and overly strict requirements for STS at ABCP Programme level have led to zero 
take-up

• The existing 5% "temporarily non-compliant exposures" limit in Article 26(1) SR should be 
increased to 50% and the remaining WAL in Article 26(2) increased to 5 years

• ABCP should be eligible under purchase and repo operations of the Bank of England.
• STS ABCP should be admitted to the HQLA buffer under LCR rules.

ESG Securitisation
• If well supported, ESG and green securitisation can make an important contribution 

to funding the transition to a more sustainable economy. The market is nascent and 
requires support.

• Develop proportionate common standards for ESG securitisation
• Accommodate transitioning assets as currently there is limited availability of ESG underlying 

collateral
• Consider suitable incentives

STS criteria
• Excessive complexity has discouraged the issuance of 

new securitisations and prevented their use for certain asset classes (e.g. SME 
loans)

• Consider if requirements can be streamlined and allow for a flexible interpretation of criteria 
in practice
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EBA’s consultation on draft risk retention RTS 

• Under Article 6(7) of the EU Securitisation Regulation, the EBA is required to prepare a draft regulatory technical standards (“Draft 
RTS") to specify in greater detail the risk retention requirements set out in Article 6 of the EU Securitisation Regulation. 

• The EBA submitted a final draft of the regulatory technical standards to the European Commission on 31 July 2018 (the “2018 Draft 
RTS").  However, the 2018 Draft RTS have not yet been adopted by the European Commission, and have therefore not yet come into 
force.

• Certain provisions of the technical standards under the Capital Requirements Regulation (as amended, the "CRR") continue to apply 
until the new RTS come into effect.

• Amendments were made to the EU Securitisation Regulation and the CRR as part of the "Capital Markets Recovery Package" (the 
"Amendment Regulations") and, since some of those amendments relate to risk retention, the EBA is now required to submit draft risk 
retention regulatory technical standards to the European Commission by 10 October 2021. 

• The European Banking Authority (EBA) launched the public consultation on the Draft RTS on 30 June 2021. 
• A public hearing was held on 2 September 2021 and another public hearing is due to be held on 14 September 2021.
• The consultation runs until 30 September 2021.
• Below is some of the key proposed changes compared with the 2018 Draft RTS:

 NPE Securitisations  (articles 9 and 19 of the Draft RTS)
 Excess spread (article 10 of the Draft RTS)
 Impact of fees on the retained net economic interest (article 15 of the Draft RTS)    
 Securitisation of own liabilities (article 16 of the Draft RTS)
 Resecuritisations (article 17 of the Draft RTS)
 Adverse selection (article 18 of the Draft RTS)
 Sole purpose test (article 2(7) of the Draft RTS)
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AFME’s response to EBA’s consultation on draft risk retention 
RTS: Key Issues
• Fees payable to retainers – Article 15

 AFME is of the view that the proposed guidance is too prescriptive, inflexible and introduce uncertainty. 
 AFME has indicated that the wording of the last paragraph in Article 15(2) is open to interpretation and potentially goes beyond the amendments made in Article 6(1) of the Securitisation Regulation in 

suggesting that, where fees are guaranteed or payable upfront in any form, they should be deducted from the retained interest, irrespective of whether they have otherwise met the conditions of Article 
15(2) and the policy underpinning the approach to fee arrangements in the context of risk retention. 

 AFME recommends the deletion of (i) restrictions on fees that are guaranteed or payable upfront, and (ii) requirements elaborating the meaning of the term “arm’s length” and calls for the EBA to have 
faith in:

(i) the arms’-length concept - which is widely employed, and well understood, in contract and legal interpretation; and 
(ii) the clear statement of principle in Article 15(1) to the effect that: “There shall be no arrangements or embedded mechanisms in the securitisation by virtue of which the retained interest at 

origination would decline faster than the interest transferred.” 
 Fees that are arms’-length (on the ordinary meaning of the words) and therefore not designed to undermine the risk retention, should have no impact on the level of retention required.

• Synthetic Excess Spread (SES) - Article 10 
• AFME welcomes EBA’s proposal to allow an originator retainer to count synthetic excess spread that incurs a capital charge under new Article 248(1)(e) CRR introduced in the capital markets recovery 

package (the “New SES Capital Charge”) towards satisfaction of the first loss tranche retention option in Art 6(3)(d) of the Securitisation Regulation (“SES-based retention reduction”). 
• However, AFME has indicated that:

o the New SES Capital Charge is economically punitive and, in practice, likely to be minimally impacted by SES-based retention, or, indeed, by the other adjustments intended to mitigate its effects 
(i.e. on-balance sheet STS and the adjustment of the attachment and detachment points of the originator’s other retained tranches under Article 256(6) CRR). 

o the restriction of SES-based retention to the first loss tranche retention option (as proposed) limits its utility, making it virtually impossible for an originator to demonstrate compliance with the 
required maximum amounts in the first loss test (where SRT is demonstrated), and increasing the amount of deductible retained securitisation positions (relative to risk retention via retained 
assets/portions of assets) on all approaches. 

o SES-based retention would not meaningfully mitigate the economically punitive consequences of the New SES Capital Charge, AFME indicated that it would be preferable if the New SES Capital 
Charge could count towards (i.e. be deducted from the required material net economic interest for) any form of retention rather than merely the first loss tranche retention option in Article 6(3)(d) 
of the Securitisation Regulation

• Servicer- Retainers 
 Retention by multiple servicers to be proportional to the securitised exposures serviced 

o AFME has proposed where transaction involves multiple servicers and retention is fulfilled by each servicer in accordance with Article 2(6)(b) of the Draft RTS (rather than being fulfilled by the 
servicer with the predominant economic interest in the successful workout in accordance with Article 2(6)(a) of the Draft RTS), the retention should be proportional to the securitised exposures 
serviced rather than to the number of servicers.

 Servicer as retainer and termination of servicer’s appointment 
o AFME has proposed that upon termination the outgoing servicer-retainer can continue being eligible to retain, and to also expressly permit the retained interest to be transferred to a new 

replacement servicer, or other eligible retainer, at the option of the other transaction parties
o Transfer of the retained interest to a replacement servicer, or other eligible retainer, should also be permitted at the option of the other transaction parties where the original servicer-retainer’s 

appointment has terminated.
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AFME’s response to EBA’s consultation on draft risk retention 
RTS: Key Issues

• “Sole Purpose Test” – Article 2(7)
 AFME supports Sole Purpose Test principles-based approach applied to the “sole purpose test” guidance under Article 2(7) of the Draft RTS. However, 

the EBA’s approach continues to be focused on high level principles (by being substantially similar to the wording of the earlier version of the 2018 Draft 
RTS)

 Although the changes made are not intended to tighten or to broaden the sole purpose test parameters provided in the 2018 Draft RTS, AFME believes 
some improvements could be made to the drafting of the guidance to assist with legal certainty:

o further clarify that the sole purpose test requires appropriate consideration being given to the relevant principles (i.e. it does not mean that each of the identified 
principles is given equal weight and fully satisfied in all circumstances); and 

o more closely track the wording of Article 6(1) of the Securitisation Regulation.
 AFME have proposed the below amendment to the introductory paragraph of Article 2(7) of the Draft RTS and the deletion of the words “or 

predominant”. The amended wording is to make clear that each of the principles should be taken into account when assessing whether the sole 
purpose test is satisfied and allows for adjustments in weighting through the reference to appropriate consideration. Such adjustments may be required, 
for example, where the relevant entity has been established relatively recently and it is intended to operate for purposes consistent with a broader 
business purpose but it is not possible to point to a material operating history at the time of closing.
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