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CHAIRMAN’S COMMENTS 

The Chairman noted that the FMLC’s annual Judicial Seminar held on Monday, 29 November 

2021, on the topic of climate-related litigation was a great success. The panel comprised Andrew 

Denny (Allen & Overy LLP); Chris Faint (Bank of England); Ida Levine (Impact Investing 

Institute); and Suzanne Spears (Allen & Overy LLP).  Simon Firth moderated the discussion.    

The annual Festive Drinks Reception, to be held after the Committee meeting, has been cancelled, 

owing to concerns around the new Covid variant.  

 

CHIEF EXECUTIVE’S COMMENTS 

The Chief Executive updated Members on the review of FMLC’s operation. He explained that a 

plan is being implemented to modernise the Secretariat and upgrade its operations in a number of 

areas.  To facilitate this plan, he mentioned that the Secretariat would be sending out donation 

requests to its Patrons which will be slightly different from the previous requests.  

Members noted that the following have been published on the FMLC website:  

• Report: U.K. Bank Ring-Fencing Legislation  

 

ACTIVE PROJECTS 

U.K. Bank Ring-Fencing Legislation (Chair: Dorothy Livingston)  

A Report examining legal uncertainties in the context of the U.K.’s ring-fencing regime was 

published on 9 November 2021.  It was forwarded to the Independent Review Panel appointed 

by HM Treasury to review the operation of the ring-fencing legislation.  

The Secretariat has been asked by the Journal of International Banking and Finance Law to draft 

an article based on the report. 

 

PRA Consultation on the Definition of an “Insurance Holding Company”  

Members of the Insurance and Pensions Scoping Forum discussed the PRA consultation on the 

definition of an insurance holding company.  The Consultation sets out the PRA’s proposals on 

http://fmlc.org/report-u-k-bank-ring-fencing-legislation/
http://fmlc.org/report-u-k-bank-ring-fencing-legislation/
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/consultation-paper/2021/september/cp1721.pdf?la=en&hash=C3A476A91A1101ED946B6B84C000648A04CD4026
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/consultation-paper/2021/september/cp1721.pdf?la=en&hash=C3A476A91A1101ED946B6B84C000648A04CD4026
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the interpretation and application of the definition of an “insurance holding company” for 

the purposes of the Group Supervision Part of the PRA Rulebook.  Through these proposals, the 

PRA intends to clarify the distinction between an “insurance holding company” and a mixed-

activity insurance holding company.   

Based on the recommendation of the attendees at the Forum meeting, a response highlighting 

issues of legal uncertainty emanating from PRA’s new definition of an “insurance holding 

company” was submitted on 6 December.   The issues emphasised in the response include inter 

alia uncertainty around the test of whether a company is an “insurance holding company”; those 

arising from a departure from the E.U.’s Solvency II regime; and a possible mismatch between the 

PRA rulebook and relevant legislation.    

 

Article 3 of the RAO—Definition of contract of insurance (Chair: Peter Bloxham)  

This Working Group has been considering uncertainties which arise owing to the inclusion in the 

definition of a “contract of insurance” as set out in the (in Article 3 of the Financial Services and 

Markets Act 2000 (Regulated Activities) Order 2001) of the phrase “or similar contracts of 

guarantee”.  The extension has been considered by market participants to make the 

definition broad and difficult to interpret.  A paper has been drafted examining the uncertainties 

in this context and proposing possible mitigants.    

The draft paper has been through several rounds of revision to ensure that it remains narrow in 

scope—focused on the question related to the regulatory definition, rather than 

the historical uncertainty around the definition of a contract of insurance—and to take into 

account feedback provided by Lloyds of London.  The Working Group, its Chair and 

commentators at Lloyds have expressed support for the final draft being published. 

The Chairman invited Members to share their thoughts on the progress and outcome of the draft 

paper. Members suggested providing clarity on few sections of the paper by making suitable 

amendments.   

Members agreed that once the suggested changes are incorporated, the draft paper should be 

published.  

 

 

http://fmlc.org/response-to-pra-consultation-the-definition-of-an-insurance-holding-company/
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Good faith and financial contracts (Chair: Ewan McKendrick)  

Following an event organised by the London Shipping Law Centre and Linklaters on the relevance 

of good faith in disputes triggered by the Covid-19 crisis, Members had resolved to establish a 

Working Group to draft a report expressing a nuanced view on this issue, under the FMLC’s 

educational remit.  The Secretariat reported that the two meetings of the Working Group have 

been held so far, at which attendees discussed the scope of the project.  Committee members on 

the Working Group provided an update on the discussions held at the meetings. Sub-groups for 

drafting sections of the discussion paper will be set up shortly and the Secretariat would work with 

them to progress the paper. 

 

The Artificial Intelligence Public Private Forum  

Last year, the Financial Conduct Authority (the “FCA”) and Bank of England (the “BoE”) 

established the Artificial Intelligence Public-Private Forum (“AIPPF”) which aims to support safe 

adoption of machine learning and artificial intelligence (“AI”) relating to financial services.  The 

Bank of England’s FinTech Hub, which provides the Secretariat for the AIPPF, suggested a 

roundtable event, for those at the Bank of England and FCA working with the AIPPF, focusing 

on the legal perspectives and uncertainties arising from the use of AI in financial services.    

A roundtable event was held on 24 November 2021.  The following attended as experts on behalf 

of the FMLC: Claude Brown (Reed Smith LLP); Julian Cunningham-Day (Linklaters 

LLP); Mike Harwood-Smith (Marshall Wace LLP); Ida Levine, (Impact Investing Institute); 

Cyrus Pocha (Freshfields Bruckhaus Deringer LLP); and John Salmon (Hogan 

Lovells.  Representatives of the Bank of England and FCA also attended.   

The Chairman invited the Committee Members who attended the event to share their experience.  

A Member remarked that the key legal challenges in the context of AI and the application of 

current legislative framework to the use of AI/ML were addressed during the roundtable. One of 

the primary conclusions were the allocation of liability to regulated firms (and not vendors) in the 

event of any violations/defaults arising from the use of AI and ML.  Another Member added that 

the final point that came out of the discussion was that AI is assistive in its operation for financial 

institutions and therefore as a technology it shouldn't be feared but should just be understood by 

its users and those that are regulated.  
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RADAR 

Distributed ledger technology in financial market infrastructures  

The Secretariat has been in discussions with various stakeholders regarding the legal issues 

surrounding the adoption of distributed ledger technology (“DLT”) by financial market 

infrastructures (“FMI”).  It had a meeting with HM Treasury and the Bank of England on these 

issues and has continued to discuss follow up questions with stakeholders.   

At the last meeting, a Member suggested that views of the Infrastructure Scoping Forum should 

also be sought on this topic.  Accordingly, these issues were discussed at the last meeting of the 

Forum.  Members of the Forum, recognising that it would be useful to hear about the 

commercial imperatives for the adoption of DLT, kindly offered to put the Secretariat in contact 

with FMIs which were exploring using DLT.  As a result, a seminar was held on Tuesday 7 

December at 8am for members of the FinTech and Infrastructure Scoping Forums with speakers 

from the Australian Securities Exchange and Euroclear to provide remarks on why and how their 

organisations are adopting the use of DLT and dealing with the legal and regulatory challenges 

arising therein.   

A member who had attended the seminar reported that the remarks provided by the speakers were 

interesting and the discussion that followed thereafter was extremely good. He stated that it will 

be important to monitor future developments in this area. Members shared their views on the usage 

of DLT in the FMI. 

The Chairman urged the Secretariat to monitor developments and continue with scoping in this 

area.  

  

Securities Markets Scoping Forum: E.U. NPL Directive  

Members of the Securities Markets Scoping Forum discussed at its last meeting 

the proposed E.U. Directive on credit servicers and credit purchasers, which was approved by 

the E.U. Council on 9 November 2021.  The European Commission proposed the Directive as 

part of its strategy to reduce current stocks of non-performing loans (“NPLs”) on E.U. banks’ 

balance sheets and prevent future NPL build-ups. It was keen to facilitate the disposal, 

by E.U. banks, of NPL portfolios in “efficient, competitive and transparent secondary markets”, 

and to introduce a harmonised E.U.-wide framework for NPL purchasers and NPL servicers 
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whereby NPL servicers must be authorised on a harmonised basis across the E.U., and able to 

passport that authorisation.  

Attendees identified several legal uncertainties which they recommended that the FMLC address.   

A Member stated that the E.U. Directive has been finalised and published in the Official Journal 

and will come into effect on 28 December 2021.  The Directive will be implemented into domestic 

legislation by 2023. During this two years’ time, it is contemplated that the E.U. authorities will 

publish implementing technical standards, particularly in relation to the servicing by credit 

services. He noted that there are some potentially significant issues which could inadvertently 

affect markets, and therefore, it may be worthwhile establishing a Working Group to look into 

those issues. The Working Group could provide some feedback that could be relevant to the 

authorities to eliminate uncertainty and some of those unintended consequences.   

Members agreed to establish a Working Group. 

 

Asset Management Scoping Forum: FCA Discussion Paper on Sustainability Disclosure 

Requirements (SDR) and investment labels  

Members  of the Asset Management Scoping Forum discussed the FCA’s discussion 

paper “Sustainability Disclosure Requirements and investment labels” (the Discussion 

Paper or DP), published on 3 November.  This sets out the FCA’s proposals around Sustainability 

Disclosure Requirements (“SDR”) and a sustainable investment labelling scheme.  The SDR build 

on the U.K.’s implementation of the Task Force on Climate-related Financial Disclosure 

(TCFD). Attendees identified several legal uncertainties which they recommended that the FMLC 

address.   

The Discussion Paper and these issues were discussed by the ESG Scoping Forum at its meeting 

on 8 December.  A Member who attended the Forum meeting remarked that the Forum discussed 

a number of areas identified in a note prepared by Phil Bartram at Travers Smith LLP.  He noted 

that there are some areas of potential legal uncertainty within the proposal, which would be 

appropriate for the FMLC to address and highlight.   

Another Member who attended the meeting remarked that the relevant groups and the FCA are 

doing a good job of trying to mesh well with what the E.U. has already done in the Sustainable 

Finance Disclosure Regulation so that the industry doesn't end up doing things that are conflicting 

in two jurisdictions. A member  noted that several of the issues identified in the note are difficulties 

https://www.fca.org.uk/publication/discussion/dp21-4.pdf
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owed to the early stage the SDRs are currently in and may even be owed to early decisions at a 

policy-level.   In these circumstances, it would be best to wait for the FCA’s final proposal and to 

return to the legal uncertainties, if they still exist, when the FCA publishes its proposals.  

 

The Future of Financial Services Regulation in the U.K. 

Members have resolved that the FMLC should continuously monitor issues of uncertainty arising 

in the context of the U.K.’s post-Brexit financial services framework.  In that context, the 

Secretariat has noted the publication by HM Treasury on 9 November 2021 of a consultation 

paper on the Future Regulatory Framework Review for financial services (the FRF Review). This 

paper builds on the topics and feedback received to the previous consultation paper from October 

2020.  The proposals include changes to the regulators’ statutory objectives and enhanced 

mechanisms for accountability, scrutiny and oversight of the regulators by Parliament, HM 

Treasury and stakeholders. It also sets out how the government intends to return responsibility for 

designing and implementing regulatory requirements to the U.K. regulators, a break from the 

approach under E.U. law. The Consultation closes on 9 February 2022.  

Members didn’t think that the FMLC could respond to the above Consultation. The Secretariat is 

working on organising an event examining proposed post-Brexit amendments to the regulatory 

framework as relevant to three or four areas of the financial services. Possible areas the event might 

consider include the U.K. Investment Firm Prudential Regime; Lord Hill’s Review of the U.K. 

listings regime and amendments to the regime which have already been proposed; and the 

anticipated ESG legislation which will complement and/or replace the “onshored” Sustainable 

Finance Disclosure Regulation and Taxonomy Regulation.    

Members discussed whether the FMLC should be organising an event on the above topic.   

The Chairman noted to explore this topic separately with the Chief Executive.   

 

ANY OTHER BUSINESS 

The Chief Executive remarked that further to the discussion on the new consumer duty at the last 

Committee meeting, at which Members noted the uncertainties arising from the proposal but 

deferred the decision on whether the FMLC might comment, the FCA has published its second 

consultation on the new consumer duty.  He invited Members’ comments on the Consultation. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1032075/FRF_Review_Consultation_2021_-_Final_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1032075/FRF_Review_Consultation_2021_-_Final_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/927316/141020_Final_Phase_II_Condoc_For_Publication_for_print.pdf
https://www.fca.org.uk/publications/consultation-papers/cp21-36-new-consumer-duty-feedback-cp21-13-further-consultation
https://www.fca.org.uk/publications/consultation-papers/cp21-36-new-consumer-duty-feedback-cp21-13-further-consultation
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A Member stated that the FCA Consultation will be discussed at the upcoming Banking Scoping 

Forum and based on Forum Members’ views, this topic can be explored further at the next 

Committee meeting.  

 


