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Theresa May, 2 October 2016
The UK must now determine its future relationship with the EU. The final thing I want to say about
the process of withdrawal is the most important. And that is that we will soon put before Parliament
a Great Repeal Bill, which will remove from the statute book—once and for all—the European
Communities Act.
This historic Bill—which will be included in the next Queen’s Speech—will mean that the 1972 Act,
the legislation that gives direct effect to all EU law in Britain, will no longer apply from the date
upon which we formally leave the European Union. And its effect will be clear. Our laws will be
made not in Brussels but in Westminster. The judges interpreting those laws will sit not in Luxembourg
but in courts in this country. The authority of EU law in Britain will end.
As we repeal the European Communities Act, we will convert the “acquis”—that is, the body of
existing EU law – into British law. When the Great Repeal Bill is given Royal Assent, Parliament
will be free—subject to international agreements and treaties with other countries and the EU on
matters such as trade—to amend, repeal and improve any law it chooses.

Department for Exiting the
European Union, 2 October 2016
The European Communities Act (“ECA”) has meant that if there is a clash between an act of the
British Parliament and EU law, EU law prevails. The European Court of Justice (ECJ) has interpreted
EU law and delivered judgments that were binding on the UK and other member states. The repeal Bill
will end ECJ jurisdiction in the UK.

The Repeal Bill will include powers for ministers to make some changes by secondary legislation,
giving the Government the flexibility to take account of the negotiations with the EU as they proceed.
It will also ensure that the Government can establish new domestic regimes in areas where
regulation and licensing is currently done at an EU level, and amendments are required to ensure the
law operates effectively at a domestic level. The ECA created a power which currently exists for Ministers
to make secondary legislation to give effect to EU law. […]
In order for the UK to withdraw in an orderly way, ECA repeal will ensure that legislation is passed in
advance so that EU law ceases to apply and domestic law can take its place on the day of exit.

The Great Repeal Bill
What we do know about it…
•

The Bill will be included in the Queen’s Speech next spring (May 2017).

•

That means it is scheduled to come after the Prime Minister’s March 31 deadline for
triggering Article 50

•

It will repeal the European Communities Act 1972.

•

It will take effect on the day the UK ceases to be part of the EU.

•

EU law will then, by virtue of the new provisions, cease to apply in the UK.

•

The new Act will transpose the EU acquis into UK law.

•

It will include powers for ministers to alter the acquis by secondary legislation.

•

And it will establish a new domestic platform for regulatory agencies.

The Great Repeal Bill
What we don’t know about it…
•

Will the UK transpose the entire acquis on Brexit day, or just those parts regarded as
favourable or essential? (For reasons discussed below, it may not be practicable to
incorporate the entire acquis “at the stroke of a pen”.)

•

How will the new Act impact on the wider exit negotiations both before and after it is
enacted?

•

What sort of Parliamentary scrutiny will there be (a) of the new Act; (b) of the exercise
by ministers of their legislative powers to alter the acquis under the new Act?

•

How will the devolved parliaments/assemblies interact with the legislative process?

•

Will the new Act indicate that rules of the acquis are no longer be required to be
interpreted in a manner consistent with ECJ case law? If so, will new guidelines on the
interpretation of the acquis be included?

We do not yet have any clarity on the draft Bill, nevertheless on the little we know about the
new Act, there are several significant issues which arise…

The Great Repeal Bill
Issues and challenges I
•

First, section 2(1) European Communities Act currently provides that provisions of EU law
which are directly applicable or have direct effect, including certain articles of the EU
Treaties, are automatically binding “without further enactment”. So, when an EU
Regulation enters into force, it automatically becomes part of national law, without the need
for implementing legislation, as would usually be required for obligations assumed under
international law.

•

When section 2(1) is repealed, rules of EU law which have not been separately
implemented—e.g. Regulations like EMIR and MiFIR—will disappear, unless a “standstill”
provision is enacted incorporating them into national law.

•

The simplest “standstill” provision would incorporate Regulations wholesale—including
references to the secondary jurisdiction of EU institutions. This is likely to be politically
unacceptable but a more bespoke solution will be time-consuming and complicated. (One
suggested solution is to append a schedule to the Act for each EU Regulation in force!) Can
it be done in the six months to May 2017?

The Great Repeal Bill
Issues and challenges II
•

Second, the Bill will contain provisions for the government to repeal or amend primary
law using subordinate legislation.

•

These are commonly known as “Henry VIII clauses” following the Statute of
Proclamations of 1539, which gave King Henry VIII power to legislate by proclamation.
Modern governments have relied on these clauses sparingly and only for tightlycircumscribed purposes. (A ministerial power to make regulations amending the law on
financial collateral is set out in section 255 of the Banking Act 2009.)

•

Using such clauses to amend the vast EU acquis could become a thorny constitutional
and political issue.

The Great Repeal Bill
Issues and challenges III
•

Third, the EU acquis is a “living” body of law which, even in the absence of new
legislative proposals by the EU Commission, is frequently consolidated, amended and/or
supplemented by legislative activity at all three levels of authority (primary, secondary
and tertiary). EU measures which are already in existence at the date of Brexit will soon
begin to look different from the acquis adopted by the UK. In some cases the policy
behind the changes will be rejected the UK but in large numbers these legislative
“refreshers” are likely be formal, sensible or uncontroversial. There is a risk that UK
ministerial resources will be unnecessarily monopolised by the activity of assessing each
update to see whether it should be reflected in UK law.

•

If the UK is hoping to establish “equivalence”, the process of keeping up-to-date may be
particularly important.

•

The challenges are more acute in relation to Regulations (in respect of which changes
can take effect without any further implementation process owing to their “direct effect”)
than in relation to Directives.

The Great Repeal Bill
Issues and challenges IV
•

Fourth, a closely related point is the challenge of dealing in the draft Bill with legislative
references to the powers of institutions such as the European Commission, the ECJ, ESMA
and the EBA, which won’t have jurisdiction over the U.K.

•

These latter two issues are closely inter-related in relation to the powers of the European
Commission to adopt delegated and implementing measures. In financial markets law,
Level 2 Measures are normally informed by technical standards specified by ESMA or the
EBA under a legislative mandate. This is the process by which the European Union tackles
the uncertainty which would otherwise result from a lack of detailed provisions.

•

If the jurisdiction of EU institutions is to be fully abrogated in the UK, the Great Repeal
Bill must incorporate bespoke versions of existing Regulations which make sense without
these legislative mandates. Doing so will be time-consuming and complicated.

•

Even then, the challenges and resource-implications of remaining aligned with the “living”
laws of the European Union, for the purposes of remaining equivalent, will be
considerable. The alternatives are to accept the risk of non-equivalence or to submit to the
continuing jurisdiction of EU institutions for limited purposes.

European Union Legal Acts: extract from
the official website of the European Union
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The Great Repeal Bill
Issues and challenges V
•

The Great Repeal Bill will “end ECJ jurisdiction in the UK”.

•

This raises the question of whether, and to what extent, ECJ case decisions will retain the
force of precedent or persuasive authority in the English and Scottish legal systems: a) in
relation to the transposed acquis; and b) in relation to any new rules of UK statute law
that are aligned, for reasons of equivalence or otherwise, with EU laws brought into force
after Brexit.

•

On the one hand, following ECJ jurisprudence arguably amounts to giving continued
effect to decisions of the ECJ, and to do so in a situation where the UK will not have been
able to nominate judges to the court or advocate for its preferred approach.

•

On the other hand, abandoning any expectation that ECJ jurisprudence is binding, or at
the least heavily persuasive, would leave a disconcerting and possibly disruptive legal
vacuum. It would also allow divergences to grow between EU and UK law in areas
where there might be much to be said for trying to maintain consistency.

Conclusion

