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Minutes: 

1. Introductions 

1.1. Mr Katz opened the meeting.   

2. Developments in relation to Non-performing Loans in the light of the pandemic 

(Sanjev Warna-kula-suriya)   

2.1. Mr Warna-kula-suriya explained that, when economic activities and credit conditions 

were disrupted owing to the novel COVID-19 pandemic, substantial government and 

central bank measures have been put in place in the U.K. and internationally to support 

businesses and households.  These measures include the significant economic support 

measures such as payment holidays/forbearance and new lending facilities which are 

being made available to assist borrowers affected by the COVID-19 outbreak to resume 

regular payments.  The key question, in relation to payment holidays/forbearance and 

lending facilities by the government, is determining how these measures will be treated 

from the regulatory perspective: whether they be treated as loans, bad loans or would 

these create toxic loan funds.  He noted that, around the world, regulators were 

considering granting payment holidays to those affected by the COVID-19 pandemic; 

the nature of regulatory action across jurisdictions, however, has been very different.  In 

some countries, payment forbearance is a matter of law and therefore is mandatory 

whereas, in other countries (like the U.K.), these measures have been issued in the form 

of advisory statements by the Regulators.   

2.2. Mr Warna-kula-suriya noted that forbearance measures in different jurisdictions are 

being made available to different sectors of the economy; i.e. it was not being made 

available only to the consumer sector but also to the Small Medium Enterprises 

(“SME”) sector etc.  He commented that, in terms of payment forbearance, tenants 

with rental payment obligations appear to see themselves in a similar economic position 

to borrowers under business loans having to pay interest but the forbearance measures 

did not tend to give tenants relief from making a rental payment.  The measures, 

instead, tried to achieve the same result by limiting the landlord in exercising its 

remedies of forfeiture of leases and in seeking a winding up order of the tenant 

company.  

2.3. Mr Warna-kula-suriya explained that there are a variety of ways in which these   

forbearances are granted—these include, among other things, payment holidays, 

payment of interest and loans.  He noted that it is also imperative to see how these will 



 

 

be treated for regulatory purposes for example: would the government endorsed scheme 

like payment holiday or similar measures be treated as bad loans or trigger a default 

under Regulation (EU) No 575/2013 on prudential requirements for credit institutions 

and investment firms (the “Capital Requirements Regulations” or “CRR”).1  In this 

context, European Banking Authority (“EBA”) has also published Guidelines on 

legislative and non-legislative moratoria on loan repayments applied in the light of the 

COVID-19 crisis (the “EBA Guidelines”).2  These guidelines clarify which legislative 

and non-legislative moratoria do not trigger forbearance classification while, in all other 

cases, the assessment must be done on a case-by case basis.  Furthermore, these 

guidelines supplement the EBA Guidelines on the application of the definition of 

default as regards the treatment of distressed restructuring.  He further explained that 

there are concerns when the International Financial Reporting Standard 9 (“IFRS 9 

Accounting Standards”) are considered, focused on how firms would choose to 

categorise exposures as “forbearance”, a significant increase in credit risk (i.e. Stage 1, 2 

or 3) or as  bad loans is important.  

2.4. Mr Katz emphasised that, in the absence of a mandatory guidelines in the U.K., it is 

important to find out whether the U.K. Banks are expecting a legislation or a regulatory 

announcement in this regard.  Mr Warna-kula-suriya explained that as it could be 

difficult to match private contracts with regulatory requirements; adopting a hard-wired 

approach might not be feasible.  Furthermore, he noted that there can be inconsistency 

in determining whether a non-payment is associated with COVID-19 pandemic or a 

more business/technical reasons.  Members agreed that flexibility at this stage is more 

important.  A member also raised the question of the rating agencies’ positions in this 

context.  Mr Warna-kula-suriya explained that the rating agencies consider these 

transactions to be indicating a short term illiquidity crisis.  

                                                     
1  The rules on capital definition of default (including Article 178 in the CRR) 

https://eba.europa.eu/regulation-and-policy/single-rulebook/interactive-single-rulebook/1738  

 
2  European Banking Authority, EBA/GL/2020/02: Guidelines on legislative and non-legislative moratoria 

on loan repayments applied in the light of the COVID-19 crisis (2 April 2020),  available at: 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines

/2020/Guidelines%20on%20legislative%20and%20non-

legislative%20moratoria%20on%20loan%20repayments%20applied%20in%20the%20light%20of

%20the%20COVID-19%20crisis/882537/EBA-GL-2020-

02%20Guidelines%20on%20payment%20moratoria.pdf  

 

https://eba.europa.eu/regulation-and-policy/single-rulebook/interactive-single-rulebook/1738
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/Guidelines%20on%20legislative%20and%20non-legislative%20moratoria%20on%20loan%20repayments%20applied%20in%20the%20light%20of%20the%20COVID-19%20crisis/882537/EBA-GL-2020-02%20Guidelines%20on%20payment%20moratoria.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/Guidelines%20on%20legislative%20and%20non-legislative%20moratoria%20on%20loan%20repayments%20applied%20in%20the%20light%20of%20the%20COVID-19%20crisis/882537/EBA-GL-2020-02%20Guidelines%20on%20payment%20moratoria.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/Guidelines%20on%20legislative%20and%20non-legislative%20moratoria%20on%20loan%20repayments%20applied%20in%20the%20light%20of%20the%20COVID-19%20crisis/882537/EBA-GL-2020-02%20Guidelines%20on%20payment%20moratoria.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/Guidelines%20on%20legislative%20and%20non-legislative%20moratoria%20on%20loan%20repayments%20applied%20in%20the%20light%20of%20the%20COVID-19%20crisis/882537/EBA-GL-2020-02%20Guidelines%20on%20payment%20moratoria.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/Guidelines%20on%20legislative%20and%20non-legislative%20moratoria%20on%20loan%20repayments%20applied%20in%20the%20light%20of%20the%20COVID-19%20crisis/882537/EBA-GL-2020-02%20Guidelines%20on%20payment%20moratoria.pdf


 

 

3. EBA Consultation on technical standards for contractual recognition of stay powers 

under BRRD   

3.1. Mr McIlwain explained that the EBA has launched a public consultation on Draft 

Regulatory Technical Standards on the contractual recognition of stay powers (the 

“Regulatory Technical Standards” or “RTS”)3 under Article 71a (5) of Directive 

2014/59/EU establishing a framework for the recovery and resolution of credit 

institutions and investment firms (the “Bank Recovery and Resolution Directive” or 

“BRRD”) as amended by Directive (EU) 2019/879 (the “Bank Recovery and 

Resolution Directive II” or “BRRD II”).  He noted that the RTS aim to ensure the 

enforceability of permanent and temporary restrictions on early termination rights 

(resolution stays) as applied to financial contracts governed by the law of a Third 

Country.  One of the motivating purposes of Article 71a was to foster convergence of 

practices between relevant authorities and institutions across the E.U., as four Member 

States currently have requirements under local law that are similar to those under 

Article 71a and the RTS.  He explained that the RTS will have cross-jurisdictional 

impact.  Mr McIlwain highlighted that the consultation raises three fundamental points: 

 Interaction with existing Member State requirements: The RTS refer to “ongoing 

international” efforts relating to cross-border recognition of resolution stays. 

However, while the RTS cite the Principles for Cross-border Effectiveness of 

Resolution Actions published by the Financial Stability Board (“FSB”),4 they do not 

acknowledge the stay recognition requirements that already exist in the U.K., France, 

Germany and Italy.  Mr McIlwain observed that there are no material substantive 

differences between the stay recognition requirements of the U.K. France and 

Germany and those proposed under the RTS, although none of the existing 

requirements would satisfy the formalities of the RTS.  Mr McIlwain stated that 

absent grandfathering or changes to the requirements, industry will be forced to 

engage in a costly re-compliance effort with no material benefit to resolvability; 

                                                     
3  European Banking Authority, Consultation Paper: Draft Regulatory Technical Standards on the 

contractual recognition of stay powers under Article 71a(5) of Directive 2014/59/EU (May 2020), available 

at https://eba.europa.eu/eba-consults-technical-standards-contractual-recognition-stay-powers-

under-brrd  

 
4  Financial Stability Board, Principles for Cross-border Effectiveness of Resolution Actions (November 

2015), available at: https://www.fsb.org/wp-content/uploads/Principles-for-Cross-border-

Effectiveness-of-Resolution-Actions.pdf 

https://eba.europa.eu/eba-consults-technical-standards-contractual-recognition-stay-powers-under-brrd
https://eba.europa.eu/eba-consults-technical-standards-contractual-recognition-stay-powers-under-brrd


 

 

 The E.U. governing law requirements:  Article 71a(1) of the BRRD stipulates 

Member States to require institutions and entities to include in any financial contract, 

governed by the laws of a Third Country, a contractual term by which the parties 

recognise that the financial contract may be subject to the exercise of powers to 

suspend or restrict rights and obligations by the exercise of those powers by a 

Member State resolution authority.  As described above, the RTS would require that 

the clause contractually recognising the enforceability of resolution stays be governed 

by the law of a Member State.  Since such a clause would only be required in 

financial contracts governed by the law of a Third Country, this presents a scenario 

where different parts of the financial contract would be governed by different laws.  It 

was noted that there is a high degree of confidence of such split governing law 

arrangements with respect to certain governing laws, but that consideration of the 

enforceability of such arrangements may not have been considered with respect to all 

of the possible Third Country laws that could govern an institution’s financial 

contracts.  It is possible that split governing law arrangements are not enforceable or 

give rise to other concerns in some jurisdictions;   

 Operating issues: The RTS raise several points from an advocacy perspective, 

including the contents of the language required to satisfy the RTS and ambiguity 

regarding whether the required language creates covenants or other on-going 

obligations of the parties. 

3.2. Mr Katz turned the discussion to the applicability of split governing law clauses.  Mr 

McIlwain brought members’ attention to the Consultation question that specifically 

asks about the practicality of these clauses.  A member suggested that it is worth 

acknowledging the challenges that the industry might face in the application of the split 

governing law.  Members discussed that the Association for Financial Markets in 

Europe (“AFME”) together with other trade associations will be responding to this 

consultation. Mr Katz suggested that FMLC could consider supporting the industry 

position.   

4. The Corporate Insolvency and Governance Bill (Dorothy Livingston) 

4.1. Ms Livingston pointed out that the Corporate Insolvency and Governance Bill (the 

“Insolvency Bill”),5 published by HM Government in May in response to the COVID-

                                                     
5  UK Government, Corporate Insolvency and Governance Bill (May 2020), available at 

https://publications.parliament.uk/pa/bills/cbill/58-01/0128/20128.pdf  

https://publications.parliament.uk/pa/bills/cbill/58-01/0128/20128.pdf


 

 

19 pandemic, proposes to make certain permanent and some temporary (emergency) 

changes.  She highlighted that the Insolvency Bill introduces a new standalone 

moratorium, of up to 40 business days without court or creditor approval during which 

a payment holiday will apply to all pre-moratorium debts except certain limited 

categories (principally for liabilities to employees and financiers).  The moratorium 

prevents legal proceedings against the company, including commencing a claim, 

commencing insolvency proceedings, crystallising a floating charge and forfeiture.  

Liabilities incurred during the moratorium will be payable as expenses, and therefore 

effectively prioritised.  Fixed and floating charge assets will be capable of disposal 

subject to certain limitations.  

4.2. Ms Livingston explained that these changes are likely to be burdensome/heavy duty on 

the Insolvency practitioner.  She noted that the Bill proposes a restructuring plan that 

provides for an enhanced scheme of arrangement with similar broad scope.  The reform 

allows the court to impose a compromise on a company's creditors and shareholders, 

including a cross-class cram-down.  The compromise would need approval by the court 

and 75% of the creditors in each class (although the court can override rejection by one 

or more class(es)).  Ms Livingston explained that the Insolvency Bill encourages 

ordinary creditors to postpone/avoid calling for insolvency and prevents their 

terminating any contracts or stopping supplies even if the contract would permit this 

recourse. She noted that these are radical changes and in particular the exception to the 

payment suspension during the moratoria for financial services obligations was novel 

(with the relationship to the floating charge provision somewhat uncertain).  In 

addition, certain payments to employees and payment for new supplies during the 

moratorium would not be blocked. 

4.3. Mr Katz asked if these loans covered only those issued by a regulated entity.  Ms 

Livingston noted that there isn’t any mention of regulated entities specifically in the 

Insolvency Bill.   

4.4. Ms Parekh told Forum members that, at a recent FMLC meeting, the Committee had 

resolved to write to the relevant authorities about the issues/challenges emanating from 

the Insolvency Bill.  She encouraged members to send their comments at the earliest 

opportunity. Mr Katz asked if this Bill creates any issues of legal uncertainty.  Ms 

Livingston explained that the Bill proposes a new prioritisation of debts following a 

moratorium which would give rise to uncertainty.   



 

 

4.5. Furthermore, Ms Livingston brought members’ attention to certain temporary 

provisions related to COVID-19 whereby winding-up petitions cannot be presented if 

based on statutory demands dated 1 March 2020 to 30 June 2020.  She explained that 

the Creditors will also be prevented from winding up a company unless the creditor has 

reasonable grounds to believe that coronavirus has not had a financial effect on the 

company or that the company would have become insolvent even absent coronavirus’ 

effect, which will be a significant hurdle for most creditors.  Ms Livingston also noted 

that, in the provisions of the Insolvency Bill on the suspension of wrongful trading 

obligations, determining what contribution, if any, a director should make to a 

company's assets following a finding of wrongful trading, the Court must assume that a 

director is not responsible for any worsening of the company’s financial position 

between 1 March and 30 June 2020.  This reform may allow directors to continue 

trading.  Other duties of directors will continue to apply, including the common law 

duty to have regard to creditors’ interests when a company is likely to become 

insolvent.  Given that the purpose behind the reforms is to ensure that companies 

continue to trade even when they are temporarily insolvent or in financial distress, the 

need for directors to consider these common law duties become ever more important to 

avoid personal liability.  She explained that the Insolvency Bill is proceeding rapidly 

through Parliament.  

5. Any other business 

5.1. No other business was raised. 


