Financial Markets Law Committee (“FMLC”)
Finance and Technology Scoping Forum
Date: Thursday 9 August 2018
Time: 2.00pm to 3.25pm
Location: The Law Society's Hall, 113 Chancery Lane, London WC2A 1PL

In Attendance:
Catrin Lewis (Chair)

The Law Society

Nikita Aggarwal

University of Oxford

Cat Dankos

Herbert Smith Freehills LLP

Jonathan Gilmour

Travers Smith LLP

Monica Gogna

Dechert LLP

Joel Harrison

Milbank Tweed Hadley & McCloy LLP

Tessa Jones

FIA

Suhail Khawaja

Wilmington Trust

Helen McGrath

Stripe

John Taylor

Queen Mary University of London

Virgilio Diniz

FMLC

Joanna Perkins

FMLC

Thomas Willett

FMLC

Guest Speakers:
Kyle DuPont

Ohalo Limited

Timothy Spangler (dial in)

Dechert LLP

Regrets:
Antony Beaves

Bank of England

John Casanova

Sidley Austin LLP

Maya Chilaeva
Simon Evers

Crowell & Moring

Andrew Harvey

Global Financial Markets Association (“GFMA”)

Richard Hay

Linklaters LLP

Carolyn Jackson

Katten Muchin Rosenman LLP

Lorraine Johnston

Ashurst LLP

Registered Charity Number: 1164902.
"The FMLC" and "The Financial Markets Law Committee" are terms used to describe a committee appointed by Financial Markets Law Committee, a limited company
(“FMLC” or “the Company”). Registered office: 8 Lothbury, London, EC2R 7HH. Registered in England and Wales. Company Registration Number: 8733443.

Siân Jones

Gibraltar Financial Services Commission

Mark Kalderon

Freshfields Bruckhaus Deringer LLP

Ben Kingsley

Slaughter and May

Lewis Lee

CLS Services Ltd

Sarah Lewis

Cleary Gottlieb Steen & Hamilton LLP

Oliver Linch

Shearman & Sterling (London) LLP

Philippa List

Societe Generale

Fiona Maclean

Latham & Watkins

Ciarán McGonagle

International Swaps and Derivatives Association, Inc. (“ISDA”)

Simon Puleston Jones

FIA

Deborah Sabalot

Deborah A. Sabalot Regulatory Consulting

Nicole Sandler

Barclays Bank Plc

John Salmon

Hogan Lovells International LLP

Michael Sholem

Davis Polk & Wardwell London LLP

Ian Stevens

CMS Cameron McKenna Nabarro Olswang LLP

Simon Toms

Allen & Overy LLP

Minutes:
1.

Introductions

1.1.

Catrin Lewis opened the meeting and delivered a brief introduction.

2.

Administration: Lifecycle of a Project (Joanna Perkins)1

2.1.

Joanna Perkins described to the members how new issues of legal uncertainty on which the
FMLC can undertake work are raised. She elaborated on the Committee’s process of
adopting new projects, how working groups operate, the publication drafting process and
the profile of past FMLC publications.

2.2.

One member mentioned that August is a difficult time to hold working group meetings,
owing to summer holidays.

2.3.

Another participant asked if the FMLC holds public sessions where new publications can be
discussed in an open forum. In response, Dr Perkins mentioned that she is tasked with
raising the profile of the FMLC publications in various speeches and presentations she is
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invited to deliver throughout the year which sometimes give rise to a discussion about the
analysis offered in the FMLC’s reports.2

The participant suggested that academic

institutions might be willing to lend help in holding public sessions to discuss new FMLC
publications.
3.

Evolution of U.S. regulatory position on digital assets (e.g. cryptocurrency) and its
impact globally (Timothy Spangler)

3.1.

Timothy Spangler delivered an outline of the U.S. regulatory position on digital assets and
its global impact on the use of finance technology (“FinTech”).

3.2.

He began by providing an overview of the developing position of the U.S. Securities and
Exchange Commission (“SEC”) on cryptocurrencies, initial coin offerings (“ICOs”) and
blockchain since Chairman Jay Clayton’s December 2017 Statement.3 The Chairman’s
interview in June 2018 was then cited in which he expressed the view that Bitcoins are not a
security, but instead act as a replacement for sovereign currencies. Mr Spangler described
this as real progress and a commitment by the regulators to understand the technology.

3.3.

Mr Spangler explained that with greater understanding of the technology, different digital
assets are now more defined and can be categorised into three “regulatory baskets” whereby:
(i) virtual currencies are seen as a means of exchange; (ii) security tokens are defined as an
investment contract as a way of raising money to build networks in the anticipation of future
profits; and (iii) utility tokens are viewed to be issued once a network has been built and can
be used in the future to purchase a good or service offered by the issuer.

3.4.

With these definitions, it was suggested that a digital asset in January could be classed as a
security, but with time and the decentralisation of the network, the asset may no longer be
classified as a security in December. Mr Spangler elaborated further by stating that for a
decentralised network to run, a digital asset needs to move around the network. If all digital
assets are classified as securities, this could destroy the notion of the technology.

3.5.

Concluding his remarks, Mr Spangler noted that there is a responsibility to categorise
cryptocurrencies.

Yet, when faced with the question whether bitcoin is a security,

commodity or currency, it is better to think of it as just software. You could, for example,
take the code of a PowerPoint presentation and turn it into a security under the Howey Test.
Understanding the technology of the software is the key to classifying and regulating digital
2
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assets. Mr Spangler ended his talk by conveying his optimism for the transformation of
regulation over the next few years.
3.6.

When given the opportunity for questions one Forum member asked if Mr Spangler could
elaborate on his remarks that Bitcoin is just “software”, and queried how code is not the
same as a record or ledger. Mr Spangler explained that in actuality, what we refer to as
Bitcoin is lines of code running simultaneously on thousands of computers using blockchain
protocols as an organisational principle and communicating with each other regularly to
confirm consensus on their ledgers. The software runs a ledger, comparable to running a
record keeping device, and whatever assets are owned are kept track on the ledger. Code
can be made into anything we want, for example, the terms of a bond or loan, but when
looking at a basic decentralised network, looking at assets being moved around it is
important to think of them as software.

3.7.

Another participant asked if there has been any cross-jurisdictional coordination on the
regulation of digital assets. Mr Spangler stated that he has not seen any evidence of a global
coordination effort. Networks are, however, still being built, with Mr Spangler emphasising
the need for regulators to keep up with the developing technology.

4.

The Rise of the Cloud and How to Stay Dry (Kyle DuPont)4

4.1.

Kyle DuPont began his presentation on cloud computing by detailing the history of
computers, from the first mechanical computer that could do basic mathematical
calculations to the 1970s and 80s when networking resulted in the ability to send data from
one machine to another and reference that information from a program.

4.2.

Mr DuPont then addressed the arrival of cloud computing in 2000 and stated that whereas
the internet democratised access to information, the cloud allows anyone to have access to
computing resources that only large corporations and governments were able to build
previously.

The cloud was defined as standardised computer services that are not

necessarily owned by the user, this helps to reduce costs and brings more security by scale.
Now, cloud computing is a mature technology that is widely used.
4.3.

Data, however, can be a security risk when it is everywhere; Mr DuPont stressed that
storing and managing such data needs to be considered.
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4.4.

Turning to the future, metadata was identified as the next wave of computing. Metadata
was defined as context, which could be as simple as attaching the concept of a “name”
around a word. Currently, Mr DuPont explained, there are exabytes of data that very few
companies can access or understand owing to the lack of context.

The next wave of

computing was described as democratising access to data comprehension and will be reliant
on technologies such as artificial intelligence (“AI”) and blockchain.
4.5.

Concluding his presentation, Mr DuPont posed the following questions: (i) is privacy of
data a right; and (ii) how should legal systems work in this context.

4.6.

When the members were given the opportunity to ask questions, one participant asked Mr
DuPont why he thinks that data which identifies the data subject is personal data when all
data that has been given to an individual has been done so because it relates to him or her.
The participant highlighted that Regulation (EU) 2016/679 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such
data (“General Data Protection Regulation” or the “GDPR”) adopts a wide definition of
personal data.

Mr DuPont responded by acknowledging the difficulty of drawing

definitional boundaries around data ownership.
4.7.

The regulation of initial coin offerings (“ICOs”) and blockchain was then discussed by
members. Who should regulate these technologies was considered, along with whether there
should be convergence between more than one authority on regulation and whether
blockchain should be regulated at all.

4.8.

Lastly, the adoption of AI technology was discussed. A participant suggested that there is
much discussion over the use of AI but that adoption of the technology has been limited to
date.

5.

Plenary discussion on recent developments and legal uncertainties concerning finance
and technology (led by Catrin Lewis)

5.1.

The European Banking Authority (“EBA”) consultation on its draft Guidelines on
outsourcing was mentioned, along with the topic of smart contracts.

6.

Any other business

6.1.

Forum members noted that the next meeting of the Finance and Technology Scoping Forum
will be held on Thursday 8 November between 9.00am and 10.30am.
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How an issue of legal uncertainty is raised
•

•

New issues of legal uncertainty on which the FMLC can
undertake work are raised in Scoping Forum meetings,
bilateral radar meetings with Joanna Perkins (FMLC CEO)
and during monthly Patron relationship calls with members
of the Secretariat.
Once an issue is raised, the Secretariat usually asks for a
briefing note to be prepared by the person(s) making the
recommendation. This is then put before the Committee for
their consideration. (The FMLC Secretariat will normally
offer formatting and other assistance in preparing the brief.)

Horizon
Scanning
events

Scoping
Forums

Patron
relationship
discussions

Issue

The brief

The issue is presented to the Committee

Only a limited number of
uncertainties are identified, or it is
a reiteration of comments the
FMLC has made previously

The Committee delegates to the
Secretariat responsibility for
undertaking research and drafting
of the publication

The issues of uncertainty are
complex and numerous

The Committee resolves to
establish a working group to
conduct an in-depth analysis
which will lead to a publication

The issue is adopted
The Committee considers the issue

The issue does not fall within the
remit of the FMLC e.g. too political
in nature, not an issue of legal
uncertainty etc. and is benched

Working Group membership, conduct of
business
•

Members of the relevant Scoping Fora as well as academics, experts and other FMLC
stakeholders are invited to join working groups.

•

Working groups are convened under Terms of Reference, including conduct of business
guidelines. These include the following:

1. participation is limited to one member per organisation;
2. alternates are not permitted to attend meetings; and
3. working group meetings are to be attended in person, where possible. Dial-in details
are only provided to members who are permanently based abroad.

Working Group meetings
•

Working groups typically meet between two and five times to identify relevant issues of
legal uncertainty, make decisions as to any work product (i.e., a paper or a letter), and
review draft contributions. Working group members volunteer to draft sections of the
paper.

•

The Secretariat will support the Chair and the working group during meetings and
manage Group-related communications. The Secretariat will help draft and circulate
meeting agenda and related documents and take minutes.

•

On completion of a publication, the Working Group is likely to shut down.

Review process and publication
•

For publications drafted by the Secretariat, draft
copies will be circulated to the individual(s) who
raised the issue for comment and then to the
Committee for their review before being finalised. In
these cases, the Scoping Forum, as the Committee’s
pool of experts on the general area of financial
services law, will be asked if they have any feedback.

•

For working groups, members who committed to
writing sections of a paper will send their drafts to the
Secretariat, who will align it to FMLC house-style as
defined in the contributors’ guidelines and collate the
sections into one document. Working group members
will have the opportunity to comment on the draft
publication before it is sent to the Committee.

•

Once approved by the Committee, the publications
will be uploaded to the FMLC website and circulated
to relevant stakeholders and authorities.

Examples of recent projects suggested by
Scoping Fora
Asset Management
Banking

• Letter to Financial Conduct Authority: Asset Management Review: 20
February 2017

• Report: Analysis of the Proposal to Amend Moratorium Powers: 13 April
2018

Brexit Advisory Group

• Letter to Ministry of Justice: Clause 6 of the Withdrawal Bill: 19 March
2018

Finance and Technology

• Report: Distributed Ledger Technology and Governing Law: 27 March
2018

Infrastructure

• Report: EMIR: the European Commission’s Legislative Proposal to Amend
Procedures for recognition of Third Country Central Counterparties: July 2018

Insurance

• Report: Establishment of an E.U. Insurer in Another Member State: 12
July 2018

Sovereign Debt

• Report: Pari Passu Clauses in Sovereign Debt Obligations: 13 April 2015

Achievements and impact
Professor Hugh Beale (University of Warwick) and Simon Firth (Linklaters LLP) gave
evidence to the House of Lords E.U. Financial Affairs Sub-Committee on the topic of postBrexit contractual continuity as an extension of work conducted by the FMLC Working
Group on Brexit—Robustness of Financial Contracts.
In response to the FMLC paper exploring uncertainties as to the financial instruments that
fall within the scope of MAR, the FMLC received a letter from the FCA stating that the
paper was circulated to the FCA policy team who worked with ESMA to develop the MAR
guidance materials. Subsequent ESMA Q&A’s on MAR were updated to include questions
on market soundings.
In response to the FMLC paper on issues of uncertainty arising from the European
Commission’s proposed directive and regulation on data protection, the FMLC was asked
by the Commission to conduct further work. Subsequently, draft texts of the regulation were
closely aligned with changes proposed by the FMLC.
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