30 July 2018
Unit C2 - Financial Markets Infrastructure
Directorate-General for Financial Stability, Financial Services and Capital Markets
Union
European Commission
1049 Brussels
Belgium

Dear Sirs
European Commission proposal for a regulation on the law applicable to the third-party
effects of assignments of claims
The role of the Financial Markets Law Committee (the " F M L C " or the "Committee") is
to identify issues of legal uncertainty, or misunderstanding, present and future, in the
framework of the wholesale financial markets which might give rise to material risks, and
to consider how such issues should be addressed.
On 12 March 2018, the European Commission (the "Commission") published a proposal
for a Regulation of the European Parliament and of the Council on the law applicable to
the third-party effects of assignments of claims (the "proposed regulation").
The
proposed regulation applies the law of die assignor's habitual residence to third-party
effects, subject to various exceptions.
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On 9 July 2018, the U.K. Government announced that it would exercise its right not to
opt-in to the proposed regulation. The FMLC welcomes this decision. The Committee
has previously expressed its views on this topic, including its response to the Commission
consultation on the proposed regulation. That response stated that the diird-party
consequences of assignments of claims should be governed by the law of the assigned claim
rather than the law of the assignor's habitual residence.
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Having considered the text of the proposed regulation, die FMLC remains of the view that
the law of the assigned claim should be preferred over the law of the assignor's habitual
residence in this context. This letter sets out the most important reasons for this preference
and explains why, notwithstanding the U.K.'s decision to opt out of it, die proposed
regulation should not be adopted by the E.U.
Inconsistency in application across proprietary and contractual issues
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The proposed regulation is intended to address a lacuna in Article 14 of Rome I . Rome I
provides that the law applicable to the assignment contract governs die relationship
between the assignor and the assignee, and that the law applicable to the assigned claim
(e.g. an underlying debt) governs the relationship between the assignee and the debtor.
The proposed regulation is intended to apply to the "proprietary effects" of the assignment
as between the assignor, assignee and debtor, as well as the consequences of the assignment
on third parties such as creditors of the assignor.
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The distinction, however, between the contractual and proprietary consequences of an
assignment is not clear, or is non-existent in some jurisdictions. This is evidenced by
existing uncertainty as to the characterisation of issues under Article 14 of Rome I , and its
predecessor in Article 12 of the Rome Convention.
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The difficulty of disentangling the proprietary and contractual aspects of an assignment
may give rise to considerable legal uncertainty and unnecessary complexity. This has
practical, not merely academic, consequences. The distinction may determine, for
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example, whether a debtor has discharged its debts or whether a debt forms part of an
assignor's estate in insolvency. In addition, i f the ownership of a debt and contractual
entidement to payment of a debt are treated separately, it is not clear whether the
"mutuality" required for insolvency set-off would be satisfied.
I f the law of the assigned claim is applied to third-party consequences, as the FMLC
proposes, these difficulties will not arise because there will be a uniform approach to both
the contractual and proprietary effects of an assignment and the difficult characterisation
question will be avoided.
Stability of the connecting factor
The proposed regulation prefers the habitual residence test because, among other things, it
is said that the assignor's habitual residence can be identified easily by third parties. The
difficulty with the application of habitual residence, however, is that it introduces
unnecessary complexity in practice where the assignor changes residence or operates
through a branch. It is therefore unlikely to have the desired effect of reducing the extent of
the due diligence exercise required by parties to an assignment.
For example, if an assignor changes habitual residence between successive assignments of
the same claim, Article 4(1) of the proposed regulation provides that priority disputes
should be resolved according to the law which applies to the assignment that fust becomes
effective against third parties, not the assignment that is first in time. This increases the
burden of due diligence on assignees who may or may not know about previous
assignments or the assignor's previous residences. Similar issues arise in the context of
successive assignments and priority disputes under Article 4(4) of the proposed regulation.
In addition, unlike the definition of habitual residence in Rome I , the proposed regulation
does not include reference to an assignor's branches or agencies. This could result in
uncommercial results. For example, if a Japanese investment firm has a French branch
which assigns certain debts to a French assignee, even where both the underlying debt and
assignment contract are governed by French law, under the proposed regulation Japanese
law would apply to the proprietary consequences of that assignment.
Similarly, the proposed rule has unexpected consequences where there are joint transferors.
For example, in the context of syndicated loan trading, parties are likely to expect that the
law of die single facility agreement should govern the consequences of its assignment but
the proposed regulation would apply different rules depending on the residence of each of
the assignors. This is further complicated because industry standard documentation
provides for transfer dirough assignment or novation and it is not clear whether novations
are within scope of the regulation.
In contrast, the law of the assigned claim is a more stable factor as it is much less likely to
change. It also gives effect to the intentions of the original parties, as explained below.
Freedom of contract
In addition to being a stable connecting factor, the law of the assigned claim reflects the
objective intentions of the original parties, in line with the stated purposes of the
international framework established by Rome I . Preferring die law of the assigned claim
gives effect to the expectation of parties that the law under which an obligation is created
should be die law applicable to whether and how it can be assigned as well as the
consequences of that assignment.
There are additional practical concerns that flow from preferring the assignor's habitual
residence. For example, entities which have a head office in a jurisdiction where certain
types of claims (e.g. future claims) cannot be assigned will be unable to contract out of this
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restriction even i f they are operating through foreign branches or agencies. At the same
time, restrictions in underlying agreements which prohibit transfers may be undermined
depending on the residence of the assignor.
Workability of exceptions
The proposed regulation includes exceptions which create further legal uncertainty, not
limited to the rule concerning a change in habitual residence mentioned above.
Under the proposed regulationtiTereare at least three different rules that might govern the
consequences of an assignment, and the boundaries between those rules are uncertain. The
main rule is Article 4(1) of the proposed regulation, applying the law of the assignor's
habitual residence to the third-party effects of an assignment. Then there are two
categories of exceptions which are separated by different organising principles. Article 4(2)
exempts the assignment of certain types of claims (bank accounts and financial
instruments) while Article 4(3) exempts the assignment of claims in pursuit of a type of
transaction (securitisations).
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This framework introduces new characterisations issues. Parties to a transaction will need
to undertake considerable legal work to be confident that they are within the main rule or
outside of it. For example, it is not clear whedier the exception for securitisations is
intended to apply to borderline transactions that share characteristics with securitisations
(such as warehouse financing or covered bonds).
In addition, unfortunate results may occur pursuant to Article 4(2) in relation to
transactions where an assignor assigns (i) certain debts, and (ii) its rights to a bank account
into which the debts will be paid, to an assignee. Where there are subsequent assignments
of the same, the underlying law of the bank account will always govern diird-party effects
of its assignments under Article 4(2)(a). The third-party effects of assigning the debts,
however, will be governed by the law of each assignor's habitual residence. Conflicting
outcomes could arise in respect of the two types of assignments, and die priority rule in
Article 4(4) is unlikely to apply. Since such transactions often involve debts and a bank
account that are both contractually governed by the same law, this problem is less likely to
arise if the law of the assigned claim is preferred.
Conclusion
The FMLC has liaised with industry participants to understand this issue and to identify an
objectively workable solution that promotes legal certainty and clarity in cross-border
assignments. Ongoing work on this topic for several years has consistently revealed die
difficulties in applying the assignor's habitual residence and the benefits of applying the law
of the assigned claim.
I and Members of the Committee would be delighted to meet you to discuss the issues
raised in this letter. Please do not hesitate to contact me should you wish to arrange a
meeting or i f you have any questions.
Yours sincerely,

Joanna Perkins
FMLC Chief Executive
COM(2018)96,
96 en

available

online:

https://ec.europa.eu/info/law/better-regulation/initiatives/com-2018-
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See the letter f r o m the Economic Secretary ( H M Treasury) to the European Scrutiny Committee, available
online:
http://europeanmemoranda.cabinetofFice.gov.uk/files/2018/07/Assignment of claims H O C letter from the Economic Secretarv.pdf.
O n 1 A p r i l 2006, the F M L C published a paper in response to the Commission's proposal for Rome I ,
indicating its concerns about the then proposed application o f die assignor's habitual residence to third-party
effects in draft Article 13(3), available online: http://fmlc.org/wp-content/uploads/2018/02/Issue-121Leeal-assessment-of-the-conversion-of-the-Rome-Convention-to-a-Communifv-instrument-and-theprovisions-of-die-proposed-Rome-I-Regulations.pdf.
O n 1 October 2006, die F M L C published a further paper with suggested drafting amendments for the
proposal for Rome I , available online: http://fmlc.org/wp-content/uploads/2018/02/Issue-121-Suggesdonsfor-amendments-to-Articles-7-and-13-of-Rome-I.pdf. Ultimately, the third-party effects of assignments were
not included in the text o f Rome I but the presently proposed regulation adopts the same position as the
initial proposal for Rome I .
See also die F M L C ' s paper published on 1 March 2010 regarding a review of Article 14 of Rome I , available
online:
http://fmlc.org/wp-content/uploads/2018/02/lssue-137-Response-to-2009-MoJ-DisaissionPaper.pdf.
The F M L C ' s response to the Commission consultation, available online: h t t p : / / f m l c . o r g / w p content/uploads/2018/03/fmlc consultation response - conflict of laws.pdf.
See, for, example Recitals (4) and (14) of the proposed regulation.
Regulation (EC) N o 593/2008 of die European Parliament and o f the Council of 17 June 2008 on the law
applicable to contractual obligations.
Article 14(1).
Article 14(2).
See Recital (15) of the proposed regulation. The European Commission Report COM/2016/0626 final, i n
satisfaction of Article 27(2) of Rome I , acknowledges that the application o f the law o f the assignor's habitual
residence "would lead potentially to two laws being applied to the proprietary aspects of assignment, die law
of die contract of assignment as between the assignor and assignee, and the law of the habitual residence of
the assignor for die third-party aspects.". The report is available online: https://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX%3A52016DC0626.
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See Dicey, Morris & Collins on the Conflict o f Laws, IS" ed, [24-052]. See also the independent study
commissioned by the Commission in advance o f the proposed regulation, at page 16:
" . . . the scope of A r t . 14(1) in combination with Recital 38 remains unclear. The
very generic term of "relationship" in A r t . 14(1) Rome I Regulation is imprecise i n
meaning. The separation between effects o f an assignment inter partes and against
third parties seems artificial, complicated and incompatible with the erga omnes
effect of property law."
The independent study was published by die British Institute of International and Comparative Law as Study
on the Question of Effectiveness of an Assignment or Subrogation of a Claim Against Third Parlies and the Priority of the
Assigned Claim or Subrogated Claim Over a Right of Another Person - Final Report, and is available online:
http://edz.bib.uni-mannheim.de/daten/edz-k/gdi/12/report assignment en.pdf.
See, for example, Recital (11) o f Rome I : "The parties' freedom to choose the applicable law should be one o f
the cornerstones o f the system o f conflict-of-law rules in matters of contractual obligations."
The European Commission Report COM/2016/0626 final acknowledges that "sector-specific rules carry the
risk o f inherent complexity and characterisation problems". The Report is available online: https://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016DC0626.
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