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1. INTRODUCTION AND EXECUTIVE SUMMARY 

Introduction  

1.1. The role of the Financial Markets Law Committee (“FMLC”) is to identify issues of 

legal uncertainty or misunderstanding, present and future, in the financial markets 

which might give rise to material risks and to consider how such issues should be 

addressed.   

1.2. On 5 November 2015, the European Securities and Markets Authority (“ESMA”) 

published draft regulatory technical standards (“RTS”) under cover of a consultation 

paper (No. 2015/1628, the “Consultation Paper”) concerning the implementation 

of indirect clearing arrangements for: (i) over-the-counter (“OTC”) derivatives under 

Regulation (EU) No 648/2012 (“EMIR”); and (ii) exchange traded derivatives 

(“ETDs”) under Regulation (EU) 600/2014 (“MiFIR”).  The aims of the 

Consultation Paper and the draft RTS are to ensure appropriate protections for 

investors and thereby promote the objectives of EMIR and MiFIR in increasing the 

resiliency of the markets to which the RTS apply and reducing overall systemic risk.  

The FMLC welcomes the progress which has been made in achieving these aims.  It 

considers, however, that the provisions of the draft RTS may give rise to one or two 

issues of legal uncertainty which could helpfully be clarified.  These issues are 

examined in this paper.   

1.3. In a paper published in October 2015 (the “October 2015 Paper”),3 the FMLC 

responded an earlier consultation by ESMA on, among other things, the appropriate 

arrangements for the indirect clearing of ETDs.4  That consultation sought 

comments on draft RTS under MiFIR (the “First Draft RTS(M)”).5  This paper 

follows on from the October 2015 Paper and reviews a re-draft of the consultative 

regulatory technical standards for indirect clearing set out in Annex IV to the 

Consultation Paper (the “Second Draft RTS(M)”).     

1.4. Indirect clearing requirements were previously developed by ESMA for OTC 

derivatives in the context of EMIR and these were subsequently brought into force 

                                                      
3   The October Paper (ibid.) responds to ESMA Consultation 2014/1570 and can be accessed at: 

  http://www.fmlc.org/uploads/2/6/5/8/26584807/fmlc_paper_on_indirect_clearing.pdf. 

4   ESMA Consultation 2014/1570. 

5  The First draft RTS(M), annexed to ESMA Consultation 2014/1570, was referred to in the October 2015 Paper as 

“Draft RTS 38”, for the sake of distinguishing a number of RTS on different aspects of the Markets in Financial 

Instruments Regulation (“MiFIR”) which were being consulted on by ESMA at the same time. 
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under Delegated Regulation (EU) No 149/2013.  The Consultation Paper has been 

published to: (a) initiate a review of the EMIR requirements to ensure they continue 

to fulfil their objective; and (b) harmonise those requirements as far as possible with 

the MiFIR requirements for indirect clearing which are being developed.  In this 

regard, the Consultation Paper considers specific amendments to Delegated 

Regulation (EU) No 149/2013.  The Consultation Paper is also designed to:  (c) 

invite comments on a new version of the draft RTS for MiFIR that takes into 

account the feedback from the earlier consultation on indirect clearing and the 

“consistency requirement” of the MiFIR mandate.6   

1.5. The draft RTS amending Commission Delegated Regulation (EU) No 149/2013 

with regard to regulatory technical standards on indirect clearing (the “Draft 

RTS(E)”), included in the Consultation Paper, incorporates a similar approach to 

that in the Second Draft RTS(M) in respect of requirements for clearing members 

and clients to facilitate leapfrog payments.  To the extent that the language is the 

same, the analysis provided below in respect of the Second Draft RTS(M) also 

applies to the changes introduced by the Draft RTS(E).     

Executive Summary 

1.6. This paper examines issues of uncertainty arising from the Second Draft RTS(M)  

and observes that many of the concerns raised in the October 2015 Paper, in relation 

to the First Draft RTS(M), still apply.  In particular, analysis is provided in respect of 

Article 4(7) in the Second Draft RTS(M), which requires a clearing member to 

establish procedures to manage the default of a client which include “steps… to 

initiate the payment of the liquidation proceeds to each of the indirect clients”.  The 

effect of this provision is to require a clearing member to make payments—which 

would be otherwise be paid to a direct client—to an indirect client (“leapfrog 

payments”) in the event of a default by the direct client.  ESMA has amended this 

provision (which also appeared in the First Draft RTS(M)) but the changes do not 

address potential conflicts of law in respect of existing national insolvency regimes, 

which are particularly acute with respect to third country legal systems.   

                                                      
6  Article 30(1) of MiFIR sets out the “consistency requirement”: 

[i]ndirect clearing arrangements with regard to exchange traded derivatives are permissible 
provided that those arrangements do not increase counterparty risk and ensure that the assets 
and positions of the counterparty benefit from protection with equivalent effect to that referred 
to in Articles 39 [Segregation and Portability] and 48 [Default Procedures] of Regulation (EU) 
No 648/2012 [EMIR.] 
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1.7. In drawing up the First Draft RTS(M), ESMA was aware that conflicts of law might 

arise not only in respect of third country insolvency regimes but also, potentially, in 

respect of the national insolvency laws of EU Member States.  ESMA sought to pre-

empt the latter possibility by, among other things, inserting a recital which stipulated 

that the provisions of the RTS would override any “conflicting laws, regulations and 

administrative provisions of Member States”.  The recital has been deleted and does 

not appear in the Second Draft RTS(M).  This paper observes that the removal of the 

recital is not sufficient, however, to deal with any underlying issues of uncertainty 

that might arise.   

1.8. ESMA has also made changes to the First Draft RTS(M) to deal with conflicts of 

law more generally, including those which might arise in respect of third country 

insolvency regimes.  These are introduced under Articles 4(7), 5(7) and 5(8) of the 

Second Draft RTS(M) and impose new requirements on clearing members and 

direct clients to incorporate contractual obligations and establish specific 

arrangements in relation to default management.  While these provisions go some 

way to ameliorating conflicts of law, they do not provide a complete solution.  

Further detail is provided in the sections below.  

 

2. LEAPFROG PAYMENTS AND INSOLVENCY LAW CONFLICTS  

2.1. The Consultation Paper acknowledges that the greater part of the feedback on the 

First Draft RTS(M) focused on the issue of the potential conflict between the 

requirement for leapfrog payments and the insolvency laws of third country 

jurisdictions.7  The FMLC takes the view that the Second Draft RTS(M), which 

preserves the requirement for leapfrog payments—albeit only in respect of indirect 

                                                      
7   See para 24, p.9 and section 3.2., p.11 to 13 of the Consultation Paper.  With regard to conflicts with third country 

legal systems, the Consultation Paper expressly stipulates that “the EU legal framework cannot override the third 
country insolvency regime” (para 36, p.11).  Furthermore, Recital 10 of the Second Draft RTS(M) provides that: 

 [i]n some circumstances the direct return of the liquidation proceeds to the indirect client could 
not be conducted.  The failure of a client providing indirect clearing services and established in a 

third country where the insolvency regime would not allow the direct return of the liquidation 
proceeds would require the clients, in collaboration with the clearing member and the indirect 
clients, to put in place contractual arrangements to protect to the extent possible the positions 
and assets of the indirect client from insolvency challenge, ensuring that if direct return cannot 
be achieved, any liquidation proceeds returned to a defaulted client for the account of indirect 
clients does not form part of that defaulted client’s insolvency estate. 

  This recital does not sufficiently deal, however, with conflicts of laws issues with respect to third country 
jurisdictions.   
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clients who have chosen a gross omnibus indirect account structure8—has not fully 

addressed these concerns.   

2.2. The FMLC also takes the view that uncertainty may possibly arise where the 

requirements of the Second Draft RTS(M) conflict with the national insolvency laws 

of EU Member States.9  Recital 64 of EMIR was an attempt to deal with conflict of 

laws issues for OTC derivatives clearing by providing that the requirements of EMIR 

on the segregation and portability of clients' assets and positions should prevail over 

any conflicting provisions of Member States’ laws.  The First Draft RTS(M) 

emulated this approach by incorporating a recital (Recital 5) with similar wording to 

that of Recital 64 in EMIR.  The FMLC previously noted that it was unclear 

whether a recital in a delegated regulation could override Member States’ insolvency 

law.  The recital does not appear in the Second Draft RTS(M).  Any potential 

conflicts of law issue is left apparently unresolved.10 

2.3. ESMA’s response to the conflict of laws issues which were raised by stakeholders in 

their comments on the First Draft RTS(M)—set out in three new provisions of the 

Second Draft RTS(M)—is discussed in greater detail below.   

2.4. The Second Draft RTS(M) incorporates new provisions which are intended to deal 

with a potential conflict between mechanisms designed to safeguard the position of 

indirect clients vis-à-vis a defaulting client and any rules of local insolvency law—

whether of an EU Member State or of a third country—which might prohibit a 

transfer of liquidation payments away from the defaulting client.  These provisions 

require parties to enter into contractual obligations that would: (i) commit the 

clearing member to trigger the procedures for the transfer of assets and positions held 

by the defaulting client for the account of its indirect clients to a substitute client 

(Article 4(7)); and (ii) include terms which provide that the client will facilitate the 

                                                      
8  The FMLC welcomes this clarification.  A gross omnibus indirect account structure is the segregation option set out 

in Article 4(2)(b) of the Second Draft RTS(M), which may be contrasted with either an (ordinary) omnibus account 

or an individually segregated account.  Recital 6 provides more information on the merits of the gross omnibus 

indirect account structure.   

9    This issue was raised in the October 2015 Paper.  For more information on specific insolvency rules with which the 

provisions of the Second Draft RTS(M) would conflict, see section 3 of the October 2015 Paper. 

10  Article 30 of MiFIR provides a mandate for ESMA to establish the indirect clearing requirements set out in the 

Second Draft RTS(M).  MiFIR itself, however, does not contain a recital similar to Recital 64 of the Regulation 

over-the-counter (“OTC”) derivatives, central counterparties and trade repositories (“EMIR”) or any equivalent 

provision.  Uncertainty arises because, although MiFIR itself has direct and, therefore, overriding effect where it 

conflicts directly with national laws, it is questionable whether the Article 30 mandate can, without any additional 

provision, confer on the RTS the kind of implied effect which will disapply any provision of national insolvency law 

that might render the requirements of the RTS operationally ineffective or more costly to implement.  
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prompt return to the indirect client of the proceeds from the liquidation of the 

positions and assets held by the clearing member for the account of the indirect 

client (Article 5(7)).  An obligation requiring the client to have necessary 

arrangements in place to ensure that any proceeds do not form part of its insolvency 

estate is also included (Article 5(8)).  The full set of these provisions is set out in 

Annex 1 to this paper. 

2.5. Article 4(7) in the Second Draft RTS(M) now establishes a requirement that the 

parties commit contractually at the outset to transfer liquidation proceeds to a 

substitute client at the request of indirect clients in the event of a default by a direct 

client.   This requirement—contemplated by Article 30(1) of MiFIR11—is in addition 

to the leapfrog payments requirement, which will apply in the event that no request 

for such a transfer is made by the indirect client.   

2.6. The FMLC considers that the issues of uncertainty raised in the October 2015 Paper 

are equally salient in respect of this new provision.  Third country insolvency laws 

which invalidate a transfer of property away from an insolvent entity—in this case 

the defaulting client—may, as the FMLC noted, conflict with the requirement for 

leapfrog payments.  Any laws of this kind may, however, also provide a platform 

from which to challenge a contractual commitment which accords with the new 

requirement.12     

2.7. Some uncertainty may also exist vis-à-vis the national insolvency laws of EU 

Member States.  Although MiFIR itself must be given effect to where it conflicts 

with Member States’ laws, there may be some doubt whether the Article 30 mandate 

can, without additional provision, furnish delegated technical standards with the 

                                                      
11  Article 30(1) of MiFIR furnishes ESMA with a mandate to produce RTS equivalent in effect to Article 48 of EMIR.  

Under Article 48(5) of EMIR, a central counterparty, must  

contractually commit itself to trigger the procedures for the transfer of assets and positions held 

by the defaulting clearing member for the account of its clients… 

12    For example, the “anti-deprivation” principle—replicated in several of the legal systems of the Commonwealth—

can operate to invalidate any contractual term which stipulates that property owned by a debtor will be removed 

from its estate in the event of its insolvency.  The principle, which applies equally to personal and corporate 

insolvency, has been summarised in English case law as follows: 

[A] simple stipulation that, upon a man’s becoming bankrupt, that which was his property up to 
the date of bankruptcy should go over to someone else and be taken away from his creditors is 
void as being a violation of the policy of bankruptcy laws (James LJ, Ex parte Jay: In Re 
Harrison (1880) 14 Ch D 19.25).  
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kind of implied effect which will override national insolvency laws and guarantee 

the legal enforceability of the required contractual commitments. 

2.8. Article 5(8) is intended to support the requirement for leapfrog payments by 

requiring that the direct client must have in place the necessary arrangements to 

ensure that liquidation proceeds do not from part of the client’s insolvent estate.  

Unlike other requirements, this provision is not specifically contemplated by the 

mandate in Article 30(1) text of MiFIR. 

2.9. Article 5(8) requires the client to achieve a particular ring-fencing outcome.  Absent 

a change to insolvency law for EU Member States, however, it remains unclear how 

a client can and should ensure that assets and positions are ring-fenced from its 

insolvency estate.  A simple contractual commitment that liquidation proceeds will 

be transferred away from a defaulting client will not, as discussed above, safely 

“ensure” that those proceeds do not from part of its insolvent estate.  Structures 

which could achieve this outcome, on the other hand, would need to be established 

at the outset of the parties’ relationship and be highly robust, if not bankruptcy 

remote.  They might include a trust mechanism in favour of the indirect client or a 

security over the relevant assets with the clearing member.  To the extent that these 

structures did not conflict with existing principles of insolvency law of the kind 

discussed above, they would be costly to implement and would require bespoke 

solutions to be created for each client, depending on its jurisdiction.  This could, 

therefore, negate the advantages of indirect clearing (i.e. the requirement could 

ultimately create a higher barrier to entry than a direct clearing relationship).  It is 

unlikely that such an outcome is intended by ESMA.   

 

3. LONGER INDIRECT CLEARING CHAINS 

3.1. Article 5(8) is to be applied as contemplated by Article 5(1).  That is, an indirect 

client that itself provides indirect clearing services to an end-user (the “end-user”) 

will be subject to the requirements set out paragraphs (2) to (8) of Article 5 as if it 

were a client.  This expressly establishes technical standards applicable to longer 

indirect clearing chains.  There are, however, a number of interpretive difficulties in 

applying the requirements of the Second Draft RTS(M) to these longer chains.   
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3.2. Longer indirect clearing chains are not contemplated by MiFIR (or, in the case of 

the Draft RTS(E), by either EMIR or by Delegated Regulation (EU) No. 149/2013).   

The principal means by which technical standards for these chains have been 

introduced, therefore, is by the introduction of a new definition of “indirect client” 

in Article 1(1), which refers not only to undertakings with a direct contractual 

relationship with a client of a clearing member but also to undertakings with an 

indirect contractual relation with a client.  (In the case of the Draft RTS(E), this 

definition replaces the existing, more limited definition in Delegated Regulation 

(EU) No. 149/2013).    

3.3. This new definition has the effect that, unless otherwise intended, all the provisions 

of the Second Draft RTS(M)—and (E)—apply in respect of end-users, i.e. indirect 

clients of indirect clients.  This leads to interpretive difficulties in many instances 

where the provision in question assumes a direct relationship between the client and 

the indirect client or between the clearing member and the client.  Instances of this 

problem are several, including: (i) the provisions of Article 4 which impose 

obligations on clearing members vis-à-vis indirect clients—where it is difficult to 

ascertain the intention of the article in relation to end-users, particularly where both 

the indirect client and the client may be in default; and (ii) the provisions of Article 

5, which—as discussed above—impose obligations on indirect clients providing 

clearing services to end-users as if they were clients but nevertheless appear to 

assume a contractual relationship between the “client” and the clearing member 

(see, e.g., Article 5(4)). 

3.4. It would be helpful if further clarification could be provided in this regard.  The 

FMLC notes that the more intermediaries that are subject to the provisions in 

Articles 4 and 5 of the Second Draft RTS(M), the more the legal uncertainties set out 

above will be exacerbated.         

 

4. PROPOSED SOLUTIONS 

4.1. The proposed solutions highlighted in the October 2015 Paper would assist in 

providing further clarity in respect of the Second Draft RTS(M).  For ease of 

reference, an excerpt of the proposed solutions set out in the October 2015 Paper is 

incorporated at Annex 2 of this paper.  The FMLC would also recommend further 
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clarification in respect of applicability of the default management procedures to 

longer indirect clearing chains.   

 

5. CONCLUSION 

5.1. This paper has identified issues of legal uncertainty in respect of Articles 4(7) and 

5(8) of the Second Draft RTS(M).  Uncertainty arises in respect of the requirements 

set out in Article 4(7), which is supported by Article 5(8), as to both contractual 

commitments to transfer liquidation proceeds away from defaulting direct clients 

and leapfrog payments.  These requirements may conflict with national insolvency 

laws, particularly those of third countries.  This paper has also drawn attention to 

interpretative difficulties that are likely to arise both for clearing members and 

indirect clients in respect of longer indirect clearing chains.     

5.2. As noted in the FMLC’s paper of October 2015, legal uncertainty in this area could 

have a negative impact on the wholesale financial markets.  Indirect clearing 

arrangements are common for ETDs.  Without a practical solution, parties to these 

transactions would not be able to rely on payments or transfers of liquidation 

proceeds being immune from challenge.   
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ANNEX 1 

 

1. Article 1(1) of the Second Draft RTS(M) states 

“indirect client” means an undertaking with a direct or indirect 

contractual relationship with a client of a clearing member which 

enables that undertaking to clear its transactions with a CCP.  

2. The obligations of the clearing member and direct client are set out in Article 4 and 

Article 5 of the Second Draft RTS(M).  The provisions of Article 4 stipulate:  

1. A clearing member that offers to facilitate indirect clearing 

services shall do so on reasonable commercial terms.  Without 

prejudice to the confidentiality of contractual arrangements with 

individual clients, the clearing member shall publicly disclose the 

general terms on which it is prepared to facilitate indirect clearing 

services.  These terms shall include minimum operational 

requirements for clients and indirect clients that provide indirect 

clearing services.   

2. When facilitating indirect clearing arrangements, a clearing 

member shall implement at least any of the following segregation 

arrangements as indicated by the client: 

(a) keep separate records and accounts enabling each client to 

distinguish in accounts with the clearing member the assets 

and positions of the clients from those held for the accounts of 

its indirect clients; 

(b) keep separate records and accounts enabling each client to: 

(i) distinguish in accounts with the clearing member the 

assets and positions of the client from those held for 

the accounts of its indirect clients; and  

(ii) distinguish in records the positions and the collateral 

value, after applying any haircut as agreed between 

the counterparties, held for the account of each 
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indirect client within an omnibus indirect client 

account. 

3. When a client manages the assets and positions of several indirect 

clients in a single account with the segregation option provided 

for in paragraph 2(b), the clearing member shall ensure that the 

CCP has all the necessary information to identify the positions 

and the collateral value held for the account of each indirect client 

in the account on a daily basis.  This information shall be based 

on the information referred to in Article 5(2). 

4. A clearing member that offers to facilitate indirect clearing 

services shall transfer to the CCP the collateral value, after 

applying any haircut as agreed between the counterparties, it 

received from its client for the account of each indirect client 

under segregation option in paragraph 2(b), which does not 

include any additional collateral received above the margin 

amount called by the clearing member. 

5. A clearing member that offers to facilitate indirect clearing 

services shall open a segregated account at the CCP for the 

exclusive purpose of holding the assets and positions of the 

client’s indirect clients. 

6. A clearing member that offers to facilitate indirect clearing 

services shall disclose the information under Article 39(7) of 

Regulation (EU) No 648/2012 with reference to the segregation 

arrangements available to clients that provide indirect clearing 

services.     

7. A clearing member shall establish robust procedures to manage 

the default of a client that provides direct clearing services.   

The clearing member shall, at least, contractually commit itself to 

trigger the procedures for the transfer of the assets and positions 

held by the defaulting client for the account of its indirect clients 

to another client designated by all those indirect clients, on their 

request and without the consent of the defaulting client.  That 



13 

 

 
 

other client shall be obliged to accept those assets and positions 

only where it has previously entered into a contractual 

relationship with the indirect clients by which it has committed 

itself to do so.  

The clearing member shall have procedures allowing the prompt 

liquidation of the assets and positions of indirect clients following 

the default of the client, in case the transfer to that other client has 

not taken place for any reason within a predefined transfer period 

specified in the indirect clearing arrangements.  The procedures 

shall provide for the details of the communication from the 

clearing member to the indirect client s regarding the default of 

the client and the period of time during which the relevant 

indirect client portfolios will be liquidated.  The assets held for the 

account of the indirect clients and distinguished in accordance 

with paragraph 2 shall be used exclusively to cover the positions 

held for their account. 

When the assets and positions of one or more indirect clients are 

managed under the segregation option provided in paragraph 

2(b), the procedures shall include the steps required to initiate the 

payment of the liquidation proceeds to each of the indirect clients.  

After the completion of the default management process for the 

default of a client, and when the clearing member has not been 

able to identify the indirect clients or to complete the payment of 

the liquidation proceeds to each of the indirect clients, the clearing 

member shall readily return to the client for the account of the 

indirect clients any balance owed to the indirect clients by the 

clearing member.     

8. A clearing member shall identify, monitor and manage any risks 

arising from facilitating indirect clearing arrangements, including 

the use of the information provided by clients under paragraph 4 

of Article 5.  The clearing member shall establish robust internal 

procedures to ensure this information cannot be used for 

commercial purposes.   
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3. Article 5 the Second Draft RTS(M) includes the following provisions: 

1. An indirect client that provides indirect clearing services shall be 

subject to the requirements of paragraphs 2 to 8 as if it was a 

client. 

2. A client that provides indirect clearing services shall keep separate 

records and accounts that enable it to distinguish between its own 

assets and positions and those held for the account of its indirect 

clients.  It shall offer indirect clients a choice between the 

alternative account segregation options provided for in Article 

4(2) and shall ensure that indirect clients are fully informed of the 

risks associated with each segregation option.  Where an indirect 

client does not reply to a request of the client to disclose its choice 

of account segregation within a reasonable deadline fixed by the 

latter, the client shall be permitted to use the account segregation 

option provided for in Article 4(2)(a).  The client should inform 

the indirect client accordingly, provide the indirect client with the 

relevant information about the risks associated with the account 

segregation, and explain that this does not preclude the indirect 

client from electing a different level of segregation at any time by 

communicating it in writing to the client. 

3. When a client manages the assets and positions of several indirect 

clients in a single account with the segregation option provided 

for in Article 4(2)(b), the client shall ensure that the clearing 

member has all the necessary information to identify the positions 

and the collateral value held for the account of each indirect client 

in the account on a daily basis.  Any additional collateral received 

above the margin amount called by the clearing member shall be 

treated in accordance with the relevant terms of the indirect 

clearing arrangements. 

4. A client that provides indirect clearing services shall request the 

clearing member to open a segregated account at the CCP.  The 

account shall be for the exclusive purpose of holding the assets 

and positions of its indirect clients. 



15 

 

 
 

5. A client that provides indirect clearing services shall disclose the 

details of the different levels of segregation and a description of 

the risk involved with the respective levels of segregation offered. 

6. A client shall provide the indirect client with sufficient 

information to identify the CCP and the clearing member used to 

clear the indirect client’s positions. 

7.  When the assets and positions of one or more indirect clients are 

managed under the segregation option provided for in Article 

4(2)(b), the client that provides indirect clearing services shall 

include, in its contractual arrangement with indirect clients, terms 

to facilitate the prompt return to the indirect client of the proceeds 

from the liquidation of the positions and assets held by the 

clearing member for the account of the indirect client.  

8. A client shall have the necessary arrangements in place to ensure 

that any liquidation proceeds received by the client for the 

account of one or more indirect clients does not form part of the 

client’s insolvency estate.   

9. A client shall provide the clearing member with sufficient 

information to identify, monitor and manage any risks arising 

from facilitating indirect clearing arrangements, including 

information on the number of entities involved in the indirect 

clearing arrangements and the jurisdictions of these entities.  Prior 

to a default, clients should put arrangements in place to the effect 

that, in the event of default of the client, all information held by 

the client in respect of its indirect clients shall be made 

immediately available to the clearing member.  In particular, in 

the event of default of the client, the client shall provide 

immediately the clearing member with sufficient information to 

identify the indirect clients in relation to the information under 

paragraph 2.  
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ANNEX 2 

 

PROPOSED SOLUTIONS  

Article 4(7) and Article 5(6) of the First Draft RTS(M) 

1. In the first instance, it would be helpful if it could be made explicit in Article 4(7) 

whether the requirement on clearing members to make a leapfrog payment is subject 

to exceptions, as discussed in paragraph 2.6. and 2.7.  

2. Recognising that a leapfrog payment may not be feasible in all circumstances, such 

as where the identity of the indirect client is unknown, the FMLC suggests that it 

may be appropriate for exceptions to apply to the obligation to make a leapfrog 

payment.  This also reflects the analogous position under EMIR.  Article 48(7) of 

EMIR requires a CCP to make a leapfrog payment to a direct client in the event of a 

default by a clearing member, however, this obligation is not absolute—Article 48(7) 

expressly contemplates circumstances where such a payment would not be possible 

and permits payment to be made instead to the liquidator of the clearing member.13 

3. As outlined above, a leapfrog payment may be incompatible with the insolvency 

laws of a third country applicable to a direct client.  Cognisant that Recital 5 is 

incapable of having extra-territorial effect and overriding a third country's insolvency 

laws, the FMLC suggests that conflict with third country laws may constitute further 

grounds for an exception to the requirement to make a leapfrog payment.   

4. If these changes are implemented consequential changes would be needed to Article 

5(6) (for example, by way of the insertion of a proviso) to make it clear that a 

leapfrog payment would not need to be made in all circumstances.  

Recital 5 of the First Draft RTS(M) 

5. As outlined above in Section 4, it is unclear in Recital 5 whether third country firms 

are intended to be prohibited from providing indirect clearing services, where the 

requirements of the First Draft RTS(M) conflict with the relevant third country 

insolvency laws.  The FMLC observes that, if an exception were made to the 

                                                      
13  Any balance owed by the CCP after the completion of the clearing member's default management process by the 

CCP shall be readily returned to those clients when they are known to the CCP or, if they are not, to the clearing 
member for the account of the clients.   
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requirement to make a leapfrog payment in such circumstances, third country firms 

would not be prevented from providing indirect clearing services and consequently 

Recital 5 would be unnecessary in this respect.    
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