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Dear Mr Thorne 

FINANCIAL MARKETS LAW COMMITTEE—THE REGULATION OF 

COMMODITY BENCHMARKS 

The role of the Financial Markets Law Committee (die "FMLC" or the "Committee") is to 
identify issues of legal uncertainty, or misunderstanding, present and future, in the framework 
of the wholesale financial markets which might give rise to material risks, and to consider how 
such issues should be addressed. 

The FMLC has engaged, on a number of occasions, with the subject of benchmark evolution 
and transition.1 In this context, the Committee notes the excellent work of the Financial 
Stability Board (the "FSB").2 As far as key market interest rate benchmarks are concerned, 
namely LIBOR, EURIBOR and TIBOR (the "IBOR" benchmarks), the FMLC was grateful 
for the opportunity to assist the FSB in analysing whether legal risk may arise in the context of 
benchmark transition in respect of legacy contracts and in identifying the principal ways in 
which such risk may be mitigated.3 

As far as the FMLC is aware, commodities benchmarks are not covered by the FSB's previous 
work. The FMLC notes, however, that in his letter of 4 February 2015,4 the Chairman of the 
FSB, Mark Carney, stated that "[t]he FSB will consider reforms to reduce the likelihood of 
misconduct, including by... [assessing reforms to benchmarks." The FMLC infers from this 
that further work on benchmarks may be contemplated by the FSB. It is against diis 
background that the FMLC would like to draw attention to certain reform initiatives in the 
field of commodity benchmarks. 

International Efforts to Reform Currency Commodities 
In July 2013, the International Organization of Securities Commissions ("IOSCO") published 
a final report, entitled Principles for Financial Benchmarks, which provides an overarching 
framework for benchmarks used in financial markets.3 It has also published a final report on 
Principles for Oil Price Reporting Agencies6 which sets out a framework intended to enhance die 
reliability of oil price assessments that are referenced in derivative contracts. Both IOSCO 
initiatives (collectively, "the Principles") include commodities benchmarks within their scope. 

The F M L C has identified a number of issues of legal uncertainty arising from global benchmark reform in 
previous publications, all ofwhich are attached and available on the F M L C website at: 
http://www.fmlc.org/ fmlc-papers.html. 

FSB, "Reforming Major Interest Rate Benchmarks", available at: http://www.fmancialstabilitvboard.org/wp- 
content/uploads/r 140722.pdf and M P G , "Final Report on Reforming Interest Rate Benchmarks", available at: 
httD://www.financialstabilitvboard.org/wp-content/uploads/r 140722b.pdf. 

FSB, "Final Report on Foreign Exchange Benchmarks", available at: 
httpV/www.fmancialstabilitvboardorg/wp-content/uploads/r 14093Q.pdf. 

F M L C representatives contributed to the work of the Markets Participants Group ("MPG") of the Official Sector 
Steering Group and are credited on pages 63, 93, 94 and 513 of the M P G Report, available at 
http://www.fmandalstabillt^board.org/wt)-content/uploads/r 140722b.pdf. 

Letter from tire Chairman of the Financial Stability Board, available at 

http://www.fin ancialstabilityboard.org/wp-content/uploads/FSB-aiak4etter-to-G20-Februarv-2015.pdf. 

Available at: httD://www.iosco.org/librarv/pubdocs/pdf/IOSCOPD415.pdf. 

Available at: http: / / www.iosco.org/librarv/pubdocs/pdf/IOSCOPD391.pdf. 
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The FMLC endorses these initiatives but notes that the Principles are drafted at a high level.7 

Whilst the application of the Principles to commodities benchmarks may be desirable, detailed 
implementation may bear practical challenges and could require the development of separate 
regulatory tools.8 

Commodity Benchmark Reform in the EU and the UK 
In 2011, the EU introduced Regulation (EU) No 1227/2011 of the European Parliament and 
of the Council on wholesale energy market integrity and transparency (the "REMIT"). The 
REMIT prohibits market manipulation in wholesale energy markets. This measure was the 
subject of a consultation in the UK, published in August 2014, by H M Department of Energy 
and Climate Change (the "DECC"), in which the DECC indicated that "[t]he REMIT 
prohibition on market manipulation covers the manipulation of markets through the 
manipulation of benchmarks."9 In this consultation, die DECC proposed to create a new 
criminal offence of market manipulation in the context of wholesale energy markets, 
including a new offence of benchmark manipulation.1 0 Following the conclusion of die 
consultation period the DECC has stated that it intends to implement "new criminal sanctions 
through regulations for the offences of insider dealing and market manipulation".11 This will 
be separate and additional to die provisions of the REMIT. In this regard, die FMLC has 
drawn H M Government's attention to certain inconsistencies between the new regime 
proposed for energy benchmarks and die existing regulatory regime for financial 
benchmarks.12 

In addition to the above and as you know, the European Commission on 18 September 2013 
published a Proposal for a Regulation of the European Parliament and of the Council on 
indices used as benchmarks in financial instruments and financial contracts.13 This proposed 
Regulation includes commodities benchmark regulation within its scope. Furthermore, on 16 
April 2014, die EU introduced the Market Abuse Directive1 4 and Market Abuse Regulation15 

which prohibit behaviour that has the effect of manipulating the calculation of a benchmark, 
including certain commodities benchmarks. 

The extension of recent financial benchmark reforms to commodities benchmarks has also 
been provided for by H M Treasury which, on 25 September 2014, proposed the classification 
of certain benchmarks—including commodity benchmarks (London Gold Fixing, LBMA 
Silver Price and ICE Brent)—as "relevant benchmarks", in relation to which making 

Indeed, I O S C O acknowledges that "although the Principles set out uniform expectations, [it]... does not expect a 
one-size-fits-all method of implementation to achieve the objectives of the Principles." See IOSCO, "Financial 
Benchmark Principles", page 5. 

See I O S C O , "Implementation of the Principles for Oil Price Reporting Agencies", available at: 
http://ww.iosco.org/Ubrarv/pubdocs/pdf/IOSCOPD448.pdfand IOSCO, "Review of the Implementation of 
IOSCO's Principles for Financial Benchmarks", available 
athtte://wvAv.iosco.org/librarv/pubdocs/pdf/IOSCOPD474.pdf. 

D E C C , "Strengthening the regulation of wholesale energy markets through new criminal offences", paragraph 
1.6., available at: 
httos://www.gov.uk/government/uploads/svstem/uploads/attachment data/file/341293/remit qiminal sane  
tions consultation final.pdf. 

D E C C , "Strengdiening die regulation of wholesale energy markets through new criminal offences", paragraph 
4.11., available at: 
https://www.gov.uk/govemment/uploads/svstem/uploads/attachment data/file/397367/govemment respons  
e to consultation.pdf. 

Financial Markets Law Committee, Letter to H M Department of Energy and Climate Change, 28 October 2014, 
available at: 
httt)://www.fnilc.org/uploads/2/6/5/8/26584807/lelter to department of energy and climate chanee.pdf. 

Available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52013PC0641. 

Directive 2014/57/EU of the European Parliament and of the Council of 16 April 2014 on criminal sanctions for 
market abuse (market abuse directive), available at: http://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=CELEX:32014L0057. 

Regulation (EU) No 596/2014 of the European Parliament and of the Council of 16 April 2014 on market abuse 
(market abuse regulation) and repealing Directive 2003/6 /EC of the European Parliament and of the Council 
and Commission Directives 2003/ 124/EC, 2003/125/EC and 2004/72/EC, available at: http://eur- 
lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L .2014.173.01.0001.01.ENG. 



misleading statements constitutes a criminal offence under section 91 of the Financial Services 
Act 2013.16 Following early recommendations by the "Fair and Effective Markets Review",17 

H M Treasury announced,18 in late 2014, that seven major benchmarks are to be included in 
the domestic U K legal framework regulating financial benchmarks by means of a statutory 
instrument which took effect on 1 April 2015.19 

Next Steps 
I t is clear from what has been said above that a number of measures are being taken at the 
national or regional level in relation to the regulation of commodities benchmarks. Unilateral 
national or regional action of this sort can lead to inconsistencies, gaps, overlaps, duplicative 
requirements and other legal uncertainties, as the FMLC has often observed.20 In these 
circumstances an overarching international enquiry into the appropriate objectives to be 
pursued by regulatory reform initiatives can assist in promoting inter-jurisdictional cohesion 
and legal certainty. 

The FMLC takes the view that the FSB is well-placed to undertake such an inquiry and 
understands diat further work of this nature is within die scope of the reforms presaged by 
Mark Carney in his letter, quoted above. The FMLC would encourage the FSB, were it to 
initiate such work, to give further consideration to adopting the approach which was taken in 
relation to the study on IBOR benchmarks referred to above. In that instance, the FSB 
managed its work in this area through die agency of die Official Sector Steering Group (the 
"OSSG"), comprising capital markets regulators and representatives of central banks, and 
garnered relevant industry expertise by establishing the Market Participants Group (the 
"MPG") to undertake research. Thus, when the FSB came to make its recommendations it 
had the benefit of detailed input and guidance from anodier international standard-setting 
body and a wide array of regulators and supervisors from multiple jurisdictions, as well as the 
expertise of industry participants to draw upon. Given the high degree of market sensitivity 
on the subject of benchmark transition, this "bottom up" approach (to which the FMLC has 
recently referred in its Discussion Paper entitled "Coordination in the Reform of International 
Financial Regulation") may be regarded as having been successful.21 

I f the FSB were to determine that further work on the topic or points raised in diis letter would 
be desirable, die FMLC would be pleased to assist in any way possible. 

I and Members of the Committee would be delighted to meet you to discuss the issues raised 
in this letter. Please do not hesitate to contact me to arrange such a meeting or should you 
require further information or assistance. 

Yours sincerely 

FMLC Chief Executive Officer 

Available at: htos://www.gov.uk/gnvemment/consuta 
bring-mto-uk-regulatorv-scope/implem 
benchmarlts-to-brmg-into-uk-regulatorv-scope. 

Information about the Fair and Effective Markets Review is available at: 
hnTj://vvv^.barikofengland.co.uk/markets/Pages/fmreview.aspx. 

Announcement available at: htros://www.gov.ulc/goveniment/consullations/fair-and-effective-market-reviews- 
benchmarks-to-bring-into-uk-regulatorv-scope. 

The Draft Order is available at: 
haps://www.gov.uk/govemment/uploads/svstem/uploads/attachment data/file/388014/draft SI F E M R be  
nriimarks.pdf. 

See for example, the Financial Markets Law Committee, "Coordination in the Reform of International Financial 
Regulation", available at: 

http://www.fmlc.Org/uploads/2/6/5/8/26584807/frnlc g20 discussion paoer.pdf. 

Ibid, at section 4.1. 
Disclosure: Joanna Perkins is affiliated with I C E Benchmark Administration Ltd. 


