
 
 
Jonathan Faull 
Director-General 
Directorate-General Internal Market and Services 
European Commission 
1049 Brussels 
Belgium 
 
 
Dear Mr Faull 
 
 
Issue 169: Regulation of Credit Rating Agencies  
 
 
As you know, the remit of the Financial Markets Law Committee (the “FMLC” or the 
“Committee”), established by the Bank of England, is to identify issues of legal uncertainty or 
misunderstanding, present and future, in the framework of the wholesale financial markets 
which might give rise to material risks and to consider how such issues should be addressed.
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The FMLC is of the view that serious legal uncertainty would arise from the implementation of 
certain provisions concerned with civil liability which are contemplated in the proposal for, and 
various drafts of, the new Regulation on credit rating agencies (“CRA III”).  As is explored 
below, the Committee has concerns with regard to, in particular, the reversal of the burden of 
proof on claimants. 
 
The FMLC has already set out concerns with respect to the civil liability provisions in the 
Commission’s proposal for CRA III in a letter dated 12 March 2012.  Please find this letter 
enclosed.
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  The Committee welcomes the development of compromise texts in the Council 

which appear to address, to some extent, concerns raised in that letter.
3
  Notwithstanding 

this, in the context of continuing trilogues regarding CRA III, the Committee believes it 
important that its concerns with regard to the reversal of the evidential burden be reiterated.  
The FMLC notes, in particular, that the Final Report of the ECON Committee retains the 
reversal of the burden of proof.
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1
  The FMLC is grateful to Helen Carty (Clifford Chance LLP) and Ruth Fox (Slaughter and May) for their 

comments on this letter. 

2
 You may be interested to know that in due course after publication, FMLC letters and papers are available 

for download at http://www.fmlc.org/Pages/papers.aspx. 

3
  See, most recently, Council General Approach dated 25 May 2012. 

4
  See ECON Report dated 23 August 2012. 
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Article 35a(4) of the Commission’s proposal for CRA III provides that with respect to claims 
made pursuant to Article 35, if the claimant can establish facts from which “it may be inferred” 
that an infringement of CRA III has occurred, the burden of proof is reversed from claimant to 
defendant.  In other words, it will not be necessary for the claimant to prove that the 
defendant has infringed the Regulation; it will be for the rating agency to prove that it has not 
breached the regulation.   
 
It is not the role of the FMLC to take a view on the policy underlying proposals for the reversal 
of the burden of proof.  The Committee believes, however, that a reversal of the evidential 
burden in the area of credit rating represents a challenge to a concept of law fundamental to 
many, if not all, legal systems in Europe.  (The general position under English law, for 
example, is captured by the phrase “he who asserts must prove”.)  The provisions in 
proposals for CRA III represent, therefore, a considerable departure from established 
principle and practice at the national and European level. 
 
The FMLC believes that the reversal can, as a result, be expected to increase uncertainty as 
to the outcome of litigation and as to the operation of the law in general.  In the view of the 
Committee, this could have a material negative impact on the wholesale financial markets.  
The FMLC is concerned, in particular, that it will become more difficult to obtain clear and 
definitive legal opinions in this area.   
 
The FMLC also acknowledges the concern, raised by certain market participants and 
representatives of public authorities, that the effect of the reversal of the burden of proof may 
be to incentivise speculative litigation, in particular by sophisticated, professional clients.
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I would be delighted to discuss the issues raised in this and the enclosed letter with you 
further.  Do not hesitate to contact me should you wish to arrange a meeting or if you have 
any questions. 
 
A copy of this letter has been sent to Maria Teresa Fabregas Fernandez, Head of Unit G3, 
DG Markt.   
 
 

Yours sincerely 

 
Joanna Perkins 
FMLC Director 

 
 
Enc: Letter dated 12 March 2012 

 

                                                 
5
  Verena Ross, Executive Director of the European Securities and Markets Authority, made reference to the 

incentives which might result from a reversal of the burden of proof in a speech available at 
http://www.esma.europa.eu/system/files/2012-32_0.pdf. 

http://www.esma.europa.eu/system/files/2012-32_0.pdf
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